


WESTERN LAW JOURNAL. 








No, 2. NOVEMBER, 1844. Vol, II, 











RIOTS, ROUTS, AND UNLAWFUL ASSEMBLIES. 


The following article is taken from the Sixth number of the American Law Maga« 
zine, for July 1844. The name of its author is not given; butit is exceedingly well 
written, and contains the best giew of the common law on this deeply interesting 
subject, that Ihave met with. Perhaps State legislation may have made some slight 
satilifications; but I am not aware of any which are material. That the subject here 
discussed is one of momentous importance to the American people, all will admit; 
and I earnestly commend this article to the serious attention of all the readers of this 
Journal.—Eb. | 


Ir is not often that our readers are asked to give attention to any 
art of criminal law. While there is much that is technical in this 
ranch of odr system of jurisprudence, and much too that draws its 

origin from the feudal law, yet it is so much affected and diversified 
by the ever varying legislation of the different states,and of the moth- 
er country, that it presents few points of general inferest which have 
not been fully discussed and well settled. There are occasions, how- 
ever, when a recurrence to the most familiar principles is rendered 
useful and interesting, by their direct and immediate applicability to 
passing events. It is much to be regretted that such should be the 
case with the subject placed at the head of this article. Without 
pausing to inquire to what features of our political or social system, or 
to what abuses in their actual administration this state of things is 
properly attributable, the fact is undoubted, that the bands of society 
and government in the United States seem to be gradually loosening, 
and the magistrate is now more frequently than ever before:called 
upon to scrutinize the extentilind limits of his commission, and the 
tribunals of justice to award the sentence of the law against invadggs 
of the public peace. ~ 

We propose with all possible brevity to examine the common law, 

irrespective of statutory enactments, upon three points of inquiry: 

1. What constitutes a riot, rout, or unlawful assembly, so as to au- 

thorize the interposition of the magistrate to suppress it? 

2. To what degree of force may the magistrate resort for the pre- 

servation of the peace, and at what period of time may that degree of 
fogce be properly applied ; 
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3. Who are the participants in a riot, rout, or unlawful assembly, 
and what are the legal responsibilities which they incur? 

1. It is to be observed as a preliminary, that the constitutions of 
the United States and of the several states are not more clear and 
distinct, in securing to the people the right of peaceably assembling 
for the purpose of petitioning government for redress of grievances, 
and of their bearing arms in their own defence, than is the constitu- 
tion of England. The bill of rights, 1 William & Mary, st. 2, c. 2, 
guaranties both these rights to the subject. Whether this statute 
worked a repeal of the statute 13 Car. II. st. 1, c. 5, which provided 
that no petition to the king or either house of parliament, for any 
alteration in church or state, should be signed by above twenty per- 
sons, unless the matter thereof be approved by three justices of the 
peace, or the major part of the grand jury in the country, and in Lon- 
don by the lord mayor, aldermen, and common council; and that no 
petition should be presented by more than ten persons at a time, has 
been a vexed question. At the trial of lord: George Gordon, the 
whole court, including lord Mansfield, decfared that this statute was 
not affected by the bill of rights.(a) Lord Mansfield, in his directions 
to the jury in that case, is reported to have said, that he had never be- 
fore heard it supposed that the act of Car. II. was repealed; and that 
it was the joint and clear opinion of the whole court, that the bill of 
rights did not mean to meddle with it at all; that neither that nor any 
other act of parliament had repealed it, and that it was in full force. 
On the other hand, however, Mr. Dunning in the house of commons 
contended, “that it was a clear and fundamental point in the consti- 
tution of this country, that the people had a right to petition their 
representatives in parliament, and that it was by no means true that 
the number of names signed to any such petition was limited. To 
argue that the act of Chazles was now in force, would be as absurd as 
to pretend that the prerogative of the crown still remained in its full 
extent, notwithstanding the declaration in the bill of rights.”(b) Mr. 
Chitty informs us, that the acknowledged practice has_ been consist- 
ent with this opinion;(c) while on the contrary Mr. Archbold, in his 
note on the same passage, thinks that the doctrine of lord Mansfield 
had been denicd and doubted without reason, and that if the bill or 
declaration of rights was any thing more than a declaration of this 
right and a confirmation of the law as it then stood; if it was intend- 
ed to make an alteration, it should noinly have declared the right of 
the subject to petition, (for that was already established by law); but 
also have enacted, that the number of signatures to such petition and 
the number of persons. presenting it, which before were limitedgshould 
thereafter be unlimited.(d) Whichever of these may be the better 
opinion, is not very material to the point now under consideration. 

he right of the people to assemble peaceably for the purpose of con- 
sidering and discussing the measures of government, is an axiom of 
political liberty as sacred in Great Britain as here. Could an Amer- 





a Doug). 591 +b New Annual Reg. 1781, vol. 2. ¢ 1 Chitty’s BL. 143, note. d 1 Archbold’s BI. 143, mate. 
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ican judge express himself upom this subject more distinctly and for- 
cibly than did Mr. Baron Alderson in his charge to the grand jury, 
delivered at the Monmouth summer assizes in 1839, on the occasion of 
the Newport riots. “There is no doubt that the people of this country 
have a perfect right to meet for the purpose of stating what are or 
even what they consider to be their grievances. That right they al- 
ways have had, and I trust always will have; butin order to transmit 
that right unimpaired to posterity, it is necessary that it should be 
regulated by law and restrained by reason. Therefore let them 
meet, if they will in open day, peaceably and quietly, and they would 
do wisely when they meet to do so under the sanction of those who 
are the constituted authorities of the country. ‘To meet under irres- 
ponsible presidency is a dangerous thing; nevertheless if, when they 
do meet under that irresponsible presidency, they conduct themselves 
with peace, tranquility, and order, they will perhaps lose their time 
but nothing else. They will not put other people into alarm, terror, 
and consternation; they will probably in the end come to the con- 
clusion that they have acted foolishly; but the constitution of this 
country does not (God be thanked) punish persons who, meaning to 
do that which is right in a peaceable and orderly manner, are only 
in error in the views which they have taken on some subject of po- 
litical interest.” 

The common law then, on the subject of unlawful assemblies, with 
their consequences, routs and riots, may be considered as unaffected 
materially by our several constitutional provisions or the nature of 
our republican institutions. It is true, that in a government like ours 
the constituted authorities will naturally have less jealousy of public 
meetings than is displayed in Baron Alderson’s charge. ‘The courts 
of justice will require the characters of an unlawful assembly to be 
more distinctly marked, and the circumstances of the presidency and 
approbation of the constituted authorities will not be suffered to have 
any considerable weight. Their assent and approbation will be im- 
plied for every assemblage of people for a lawful object. With this 
single qualifying remark, we must admit the full force of the common 
law, as it has been explained and enforced by judicial decisions upon 
this subject. 

The same learned judge from whom we have quoted already, has 
with great perspicuity settled the true notion of what is an unlawful 
assembly. In his charge to the petit jury on the trial of certain per- 
sons indicted for a participation in the same Newport riots, (a) he 
laid it down as the law of the land, “that any meeting assembled un- 
der such circumstances, as according to the opinions of rational and 
firm men, are likely to produce danger to the tranquillity and peace of 
the neighborhood, is an unlawful assembly.” In like manner, Hawk- 
ins(b) says: “Any meeting whatsoever of great numbers of people, 
with such circumstances of terror as cannot but endanger the public 
peace, and raise fears and jealousies among the king’s subjects, seems 





@ Regina v. Vincent et al.,9 Carr. & Payne 91; 38 Eng. Com. Law Rep. 58. 5 Book 1, c. 28,s. 9. 
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properly to be called an unlawful assembly, as where great numbers 
complaining of a common grievance meet together armed in a war- 
like manner, in order to consult together concerning the most proper 
means for the recovery of their interests, for no one can foresee what 
may be the event of such an assembly.” And Mr. justice Bayley, 
(than whom Baron Alderson says no man was more learned in the law 
or more enlightened in his views), in Hunt’s case, assumed this broad 
and at the same time perfectly sound position. “If a meeting from 
its general appearance and from all the accompanying circumstances, 
is calculated to excite terror, alarm, and consternation, it is generally 
criminal] and unlawful.” 

It is a reasonable and admitted qualification of this doctrine, that 
the character of the meeting must be such as to cause alarm to firm 
men, not merely such as may produce fear in timid persons. Says 
Baron Alderson in the case already cited: “You will have to say 
whether, looking at all the circumstances, these defendants attended 
an unlawful assembly, and for this purpose you will take into your 
consideration the way in which the meetings were held, the hour of 
the day at which the parties met, and the language used by the per- 
sons assembled, and those who addressed them. Every one has a 
right to act in such cases as he may judge right, provided it be not 
injurious to another, but no man or number of men has a right to 
cause alarm to the body of persons who are called the public. You 
will consider how far these meetings partook of that character, and 
whether firm and rational men, having their families and property 
there, would have reasonable ground to fear a breach of the peace; 
for I quite agree with the learned counsel for the defendant, that the 
alarm must not be merely such as would frighten any foolish or timid 
person, but must be such as would alarm persons of reasonable firm- 
ness and courage.” With this qualification, it is difficult to perceive 
on what ground the English ought not in its fullest extent to be adopt- 
ed, as the American definition of an unlawful assembly. 

The application of it to particular cases may involve some difficulty. 
To know the exact limits within which the freedom of a public meet- 
ing is to be restrained, and to ascertain what degree of turbulence 
and disorder is to be adjudged alarming, will in all cases require the 
exercise of a sound and calm judgment. Indeed the only danger to 
be apprehended is that in regard to questions agitating the public; 
political passions and prejudices may find their way into courts of 
justice, and particularly may infect the jury box. There are but few 
neutrals in this country, especially in regard to any questions of a 
political or religious character. This however is an evil and danger 
beyond our cure. Governments must be administered by men, and 
all men cannot rise whenever they please, superior to the passions or 
prejudices of sect or party. In all cases there will be great latitude 
exercised, more especially in the determination of the matters of fact 
to which the principles of law are applicable. Such considerations, 
while they should make private citizens more cautious in their con- 
duct, should only operate on the magistrate in making him more en- 
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ergetic and determined in his interference, where the circumstances 
of danger and alarm are such as clearly to call for it. 

There are some practical deductions from the principles which have 
been stated, in regard to which there can it seems be little doubt. 

1. That if the call of a meeting contemplates an illegal measure, 
or the prosecution of a lawful measure by illegal means, it will be ipso 
facto an unlawful assembly, and of course its meetings may be prevent- 
ed. Thus a meeting called for the purpose of coercing by combina- 
tion journeymen or laborers, to stand out against their masters or em- 
ployers—a meeting called for the purpose of marching to a place in 
possession of or identified with those who hold sentiments opposed to 
those assembled, or a meeting called originally at that place.(a) 

2. Where at a meeting lawfully assembled, a proposition of an un- 
lawful and alarming character is adopted, as that of marching to a 
place where the party holding opposite sentiments are assembled, or 
to a place possessed by or identified with them, from that moment, 
from its evident and direct tendency to commit or provoke a breach 
of the peace, the meeting becomes unlawful. 

3. Where the persons composing the meeting are armed with dan- 
gerous and destructive weapons. 

4. Where banners are displayed, holding up any class or portion 
of the community to ridicule or contempt, and which aze calculated 
to arouse their passions, and thus provoke an attack upon them. 

5. Much more, if any movement of a violent character is actually 
attempted or begun by any part of the assembly, if such attempt is 
not immediately put down by those present, or by peace officers call- 
ed in for that purpose, the whole meeting from that time becomes an 
unlawful assembly. 

In short, we are to consider what are the legitimate objects of the 
right of assembling and petitioning government for redress of grievan- 
ces. Any measures or system of measures which clearly go beyond 
these objects, which look to violence and not to reason and the influ- 
ence of a strong expression of public opinion, do not fall within the 
protection of the constitutional guarantees. There are no opinions or 
principles so absurd as not to find supporters. Such may doubtless 
assemble, may pass resolutions strongly expressive of their opinions, 
may attract auditors by the use of music, may animate each other by 
speeches and addresses, may examine with the utmost freedom public 
men and public measures, But all this may be done without advanc- 
ing one step beyond the just bounds which the law has prescribed. 
No one of the particulars, to which merely for example’s sake we have 
adverted, are at all necessary or even convenient means, either of con- 
sidering matters of interest, or of giving force and influence to the 
conclusion which may be arrived at. With the means possessed in 
this country of reaching public opinion through the printing press, 





a In Rex». Birt et al., (5 Carr. & Payne 154, 24 Eng. Com. Law Rep. 252,) Mr. justice Patterson said: 
“The difference bet ween a riot and unlawful assembly is this: If the parties assemble in a tumultuous 
manner, and actually execute their purpose with violence, it is a riot; and if they merely meet upon a 
purpose, which if executed would make them rioters, and having done nothing they separate without 
carrying their purpose into effect, it is an unlawful assembly.” 
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they are particularly unnecessary. The right of revolution is one 
thing. During such an emergency the laws are silent,fand they who 
engage in a revolution take upon themselves all the consequences of 
ultimate failure. With that we have nothing to do at present. Our 
consideration is confined to the limits of the right of assembling under 
the reign of the laws, and during a period of civil peace. “You will 
investigate,” said Baron Alderson, in his charge to the grand jury 
upon the occasion which has been before referred to, “the circum- 
stances under which the assembly took place—whether the individu- 
als who presided and were present were so by previous concert, or by 
having accidentally met—and if they met by previous concert, you 
will inquire whether they have met at unseasonable hours of the 
night—if they have met under circumstances of violence and danger 
— if they have been armed with offensive weapons or used violent 
language—if they have proposed to set the different classes of society 
at variance the one with the other, or to put to death any part of her 
majesty’s subjects; if any, or all, or most of these things should appear 
before you, there will I think be little difficulty in saying, that an as- 
sembly of such persons, under such circumstances, for such purposes, 
and using such language, is a dangerous one, which cannot be tolera- 
ted in a country governed by laws; and it is but doing to others as 
you would they should do to you, to repress meetings of that descrip- 
tion; because what right have any persons to do that which produces 
terror, inconvenience, and dismay among their fellow subjects?” 

2. In the consideration of our second head of inquiry, viz: to what 
degree of force may the magistrate resort for the preservation of the 
peace, and at what period of lime may that degree of force be prop- 
erly applied, we have not only clear and familiar principles, but are 
sustained in the application of those principles by authority of an un- 
doubted character. 

The proposition to be maintained is simply this, that an unlawful 
assembly, after such warning as can be reasonably given, may be 
dispersed by the magistrate with any degree of force necessary for the 

urpose. 
: in the case of Regina v. Neale et al., (a) the defendants were in- 
dicted for a riot at Birmingham on the 4th of July, 1839. ‘i‘here 
was a tumultuous meeting in the bull-ring at Birmingham: a great 
number of persons assembled; they had flags, there were harangues; 
and the people of the town were most seriously alarmed. The mayor 
desired the mob to disperse, which they would not. The policemen 
tried to disperse the mob, but were overpowered. The policemen 
used their staves, and the mob used bludgeons and stones, and also a 
dagger or some sharp instrument, as two of the policemen were cut 
and wounded. The riot act was read, and the military sent for, and 
in about an hour the mob were dispersed. - Evidence was given to 
show that each of the defendants took an active part in the riot. Lit- 
tledale 3., in summing up: “It appears that on several days before the 





@ 9 Carr & Payne 431; 38 Eng. Com. Law Rep. 176. 
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4th of July, a great number of persons were assembled at Birming- 
ham; and it also appears that on the 4th of July there was an assem- 
bly of persons; but up to the time that Dr. Booth went in among 
them, I do not find that any riot had taken place on_that day; it is 
however another question, whether there had been an unlawful as- 
sembly; because if there was a meeting attended with circumstances 
calculated to excite alarm, that is an unlawful assembly; and whether 
there be an unlawful assembly, may also depend on the resistance 
made to the attempts to disperse it, and prevent the persons remain- 
ing together; and it is not only in the power of magistrates, and not 
only lawful for magistrates to disperse any such meeting, but if they 
do not, and are guilty of criminal negligence in not putting down any 
unlawful assembly, they are liable to be prosecuted for a breach of 
their duty.” 

Indeed it seems too clear a proposition to be for a: moment doubted 
or denied, that the moment an assembly of the people becomes un- 
lawful, it is the right and the duty of the magistrate to interfere. It 
is evidently of the highest importance to the public peace to have it 
recognized and established, that that interference need not wait for 
any actual outbreak or movement of the assembly sufficient to consti- 
tute an actual rout or riot. It is at the earliest moment that his in- 
terposition is most likely to be peaceably effectual, and public tran- 
quility restored without loss of life or property. One declaration of 
violence leads to another still more violent; violent declarations lead 
to violent acts, and these again to acts still more violent. Vires 
acquirit eundo. Even the leaders lose their command over their par- 
tisans, and are themselves as well as their followers, carried headlong 
into excesses far beyond their original purpose. A moderate force 
applied at the earliest time, will often prevent what it is difficult even 
for arms to suppress, when it has fairly got under way. 

Nor is it more difficult to determine the degree of force which may 
be applied, when the application of it is justifiable. The answer is 
in general, whatever force is necessary to accomplish the object of 
dispersing the unlawful assembly, may and ought to be used. 

On this point the observations of Mr. justice Littledale are marked 
as well by good sense as sound law. “The mode of dispersing an un- 
lawful assembly,” says he, “may be very different, according to the 
circumstances attending it. It might be an unlawful assembly in a 
very slight degree; parties might have got just within the pale of what 
is unlawful, and the appearance of one magistrate and two or three 
constables might disperse them. If this assembly were of that des- 
cription, there was no pretence for a migistrate’s going with a great 
police force to disperse the persons assembled. But all these cases 
admit of a variety of shades, because an assembly may be such, that 
though up to the time the magistrate goes to it there may be no 
breach of the peace, yet it may be so far verging towards a riot, that 
it may be the bounden duty of the magistrate to take immediate 
steps to disperse the assembly. If it was a slight matter, a magistrate 
going with two or three constables would oblige the people to go away 
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at once; but if he were to go toa large and tumultuous meeting with 
only two or three constables, it would be absurd, and he would only 
be laughed at; and there may be cases where a magistrate would be 
bound to use force to disperse the assembly. All these different ca- 
ses must depend on their own circumstances; and you would have to 
say in each, whether under the particular circumstances, the magis- 
trates were justified in resorting to the means that they did. If the 
meeting about which we are now inquiring was an unlawful assembly, 
it was the duty of the magistrate to disperse it; and you will then 
have to consider whether the magistrates used more violent means 
than were necessary to disperse the assembly. They are to use all 
lawful means, and you must say whether or not they did more.”(a) 

It is quite clear that if any act of violence be perpetrated, or if re- 
sistance be made to other measures of the public officers to disperse 
an unlawful assembly, the use of fire-arms may be resorted to. After 
warning to depart, and especially after the efforts of the magistrates 
to disperse the assembly by less violent measures have been frustrated, 
all who remain are guilty of participation, and the consequences are 
upon their own heads. ‘The death of any such, either by the public 
authorities or those who act in their assistance and under their orders, 
would be justifiable homicide. Indeed it is unquestionable law, that 
private citizens may arm themselves, and if necessary, of course use 
their arms in putting down a riot, though it is in all cases more dis- 
creet for them to put themselves under the guidance of the constitu- 
ted authorities, and act according to their direction. All citizens, 
when commanded to do so, are bound to give the magistrate their ut- 
most assistance for the preservation of the public peace, and may be 
indicted, fined, and imprisoned, upon their refusal so to do. “I most 
distinctly observe,” says c. J. Tindal, in his charge to the Bristol grand 
jury on the special commission 1832, “that it is not left to the choice 
or will of the subject, as some have erroneously supposed, to attend or 
not to the call of the magistrate as they think proper, but every man 
is bound, when called upon, upon pain of fine and imprisonment, to 
yield a ready and implicit obedience to the call of the magistrate, and 
to do his utmost in assisting him to suppress any tumultuous assem- 
bly.”(5) But if the magistrate fails in his duty, it is nevertheless the 
right and duty of the citizen to interfere. In the same excellent pa- 

er last cited it is said: “By the common law, every private person 
may lawfully endeavor of his own authority, and without any war- 
rant or sanction of the magistrate, to suppress a riot by every means 
in his power. He may disperse or assist in dispersing those who are 
assembled; he may stay those who are engaged in it from executing 
their purpose; he may stop and prevent others whom he shall see 
coming up, from joining the rest; and not only has he the authority, 
but it is his bounden duty as a good subject to the king, to perform 
this to the utmost of his ability. Ifthe riot be general and danger- 
ous, he may arm himself against the evil doers to keep the peace. 





@ 38 Eng. Com. Law Rep. 179. b 24 Eng. Com. Law Rep. 311, note. 








Riots, Routs, and unlawful Assemblies. 57 


Such was the opinion of all the judges of England in the time of 
Queen Elizabeth, in a case called ‘The case of arms;(a) although the 
judges add, ‘that it would be more discreet for every one in such a 
case to attend and be assistant to the justices, sheriffs, and other min- 
isters of the king in doing this.’ It would undoubtedly be more ad- 
visable so to do; for the presence and authority of the magistrate 
would restrain the proceeding to such extremities, until the danger 
was sufficiently immediate, or until some felony was either committed 
or could not be prevented without recourse to arms: and at all events, 
the assistance given by men who act in subordination and concert 
with the civil magistrate, will be more effectual to attain the object 
proposed than any efforts, however well intended, of separated and 
disunited individuals, But if the occasion demands immediate action, 
and no opportunity is given for procuring the advice or sanction of 
the magistrate, it is the duty of every subject to act for himself, and 
upon his own responsibility in suppressing a riotous and tumultuous 
assembly: and he may be assured that whatever is honestly done by 
him in the execution of that object, will be supported and justified 
by the common law.” 

That the positions laid down by the learned chief justice are fully 
sustained by the best authorities, may be seen by consulting the books 
cited in the note.(6) One of the latest and most approved elementa- 
ry writers on criminal law has thus summed up the authorities: “In 
the case of a riot or rebellious assembly, the peace officers and their 
assistants, endeavoring to disperse the mob, are justified both at com- 
mon law and by the riot act in proceeding to the last extremity, in 
case the riot cannot otherwise be suppressed. And it has been said, 
that perhaps the killing of dangerous rioters may be justified, by any 
private persons who cannot otherwise suppress them or defend them- 
selves from them, inasmuch as every private person seems to be au- 
thorized by the law to arm himself for the preservation of the 
peace.”(c) The doubt expressed or implied in this last paragraph 
might well have been spared, or at least explained by saying, that 
when magistrates are on the spot and endeavoring to do their duty, 
any action of the citizen or subject independent of or contrary to 
their directions, would be highly dangerous and unjustifiable; but if 
the constituted authorities are not present, and the case of necessity 
has clearly arisen, there is no perhaps in the matter. 

Soldiers—even in the strictest sense—those composing a standing 
army and regularly enlisted, are citizens, and bound to the duties and 
responsibilities of citizens.(d) Much more is this case as to mere 
volunteers, who, having the advantage of previous association, discip- 





a Popham’s Rep. 121. 


bPopham’s Rep. 121; 2 Bos. & Pul. 264, n. Messenger’s case, Kel. 76; Hawk. 1. 1, c. 65,8. 4;21 State 
Trials 485; Handcock v. Butler, 2 Bos. & Pul. 234; Clifford v. Brandon, 2 Campb. 370; Rex v. Pinney, 5 
Carr, & Payne 254; 24 Eng. Com. Law Rep. 306; Opinion of lord Ellenborough while at the Bar, Burn’s 
Justice, tit. Riot, note to 23d edition; 1 Hale 53, 494, 495; 1 East P. C.c.5, s. 71, p. 304; 1 Curw. Hawk. 
C. 28, p. 517; Foster 272. 
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line, and skill, in the use of arms, and the application of force, are 
bound upon the requisition of the magistrate to employ those advanta- 
ges for the preservation of the public peace. 

Nor is there a doubt that if reasonable grounds exist for apprehend- 
ing a disturbance—if the public mind is in a high state of excitement 
—if threats have been made against persons and property—the most 
energetic preventive measures may be justly adopted. Property may 
be guarded, and general access to it prevented; the streets may be 
baricaded in the neighborhood where violence is feared; gatherings 
of people in open places forbidden, and the prohibition enforced, and 
all precautions used which the occasion may require. Indeed, in 
such circumstances, the conduct and measures of the magistrates ought 
not to be judged by strict and technical principles; and the maxim, 
salus populi suprema lex, to a certain extent should be the governing 
one. Surely temporary inconveniences and the restraint of the ex- 
ercise of rights, which may well be dispensed with for a time, such as 
that of a free and unimpeded passage along the public streets, may 
well be borne without murmuring, considering the necessity which 
requires it, and that it is better to take too much precaution than too 
little. Ifthe right of passage may be stopped for the necessary pur- 
pose of repairing a road, it doubtless may for a much more important 
object—the safety of life and property. 

3. Our third allotted head of inquiry—as to who are the particip- 
ants in a riot, rout, or unlawful assembly, and what are the legal res- 
ponsibilities which they incur, though not the least important, will 
need but a brief examination. 

It is a common remark on the occasion of almost every popular 
disturbance, that those who actually do the mischief are very few in 
number. Itis a common impression that they alone are legally res- 
ponsible, The truth is, that they derive their power to do the evil 
from the presence of others. The great majority on all such occa- 
sions flock to the spot of a disturbance contemplated or begun from 
motives of the idlest curiosity. They increase the apparent if not the 
actual strength of the rioters, whose confldence grows with the num- 
ber of those by whom they appear to be backed. Men are often in- 
duced in the spite of the better suggestions of the judgment, to joinin 
the shouts which lend animation to the actors. It is often invoiuntary 
from the mere force of association. At all events their presence is a 
source of difficulty to the police. They impress them with the fear 
that they may form a part of the riotous body. They are in the way 
of active and effectual measures. They create a natural apprehen- 
sion, that in the resort to measures of the last extremity, others than 
those actually engaged may be injured if not killed. Itis hence im- 

rtant that it should be extensively known, that the moment an as- 
sembly becomes disorderly and unlawful, all who remain or who join 
it afterwards, become themselves riotors; and it is not necessary to 
prove in order to convict them, that they actually said or did any- 
thing. In fact, it is the duty of all good citizens the moment the ma- 
gistrate appears, or sooner if the character of the assembly becomes 
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clearly marked, at once to withdraw to their homes, unless particu- 
larly and personally commanded by the magistrate to assist him. In 
truth, all experience shows that it is the extreme of folly in an officer 
to call or rely upon the persons promiscuously present to give him 
assistance. After due warning, he should consider all as parties in 
the riot, and act accordingly, unless he see fit to summon any particu- 
lar persons who may be on the spot, by name, to his assistance. His 
proclamation should be to all to depart to their homes, with the ac- 
companying caution, that if they remain, they should be responsible 
for the consequences. 

This responsibility is not confined to their liability to indictment 
and punishment for the riot, but extends to pecuniary responsibility 
for the damage done to the persons or property of individuals. They 
are co-trespassers. Nay, it extends to criminal responsibility for the 
acts of any of those engaged, as even arson or murder. Every thing 
done in prosecution of the purpose for which the meeting assembled, 
or to which it was after assembling directed, in the eye of the law, is 
the act of all who are present. In Plummer’s case,(a) a party of 
smugglers were met and opposed by an officer of the crown, and dur- 
ing the scuffle which ensued, a gun was discharged by a smuggler, 
which killed one of his own gang. The question was, whether the 
whole gang were guilty of this murder; and it was agreed by the 
court that if the king’s officer or any of his assistants had been killed 
by the shot, it would have been murder in all the gang; and also, that 
if it had appeared that the shot was levelled at the officer or any of 
his assistants, it would also have amounted to murder in the whole of 
the gang, though an accomplice of their own were the person killed. 
The authorities to the same effect are very abundant(b) In Red- 
ford v. Birley,(c) which was an action of trespass for an assault and 
battery committed upon one of the police officers engaged in sup- 
pressing an unlawful assembly, Holroyd, s. told the jury, that “all 

ersons who join an assembly of this kind, disregarding its probable 
effect, and the alarm and consternation which are likely to ensue, 
and all who give countenance and support to it, are criminal par- 
ties.” 

It will be seen therefore, that even the mere spectators of a riot or 
disturbance, who remain for the purpose of simply gratifying curiosity 
or the love of sveing sights, stand in a very dangerous position, both 
civilly and criminally. And we are not sure that a few examples 
made of the innocent spectators as they are called, would not be one 
of the best measures of precaution which could possibly be adopted 
against the recurrence’ of such scenes of riot and violence, as have 
for some past years so frequently disgraced our country. 





a Kel. 109. 


a Rex v. Hodgson, | Leach 6; 12 Mod. 629; Thompson’s case, Kel. 66; 8 Mod. 165; 
Keilw. 161; Dougl. 202; Rexv. Edmunds, 3 Car & P. 390. 


¢ 3 Starkie N. P. Cas. 76. 
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Answers for lowa Territory. 


[By T. 8. Parvin.] 


Question 1. Are aliens permitted, in your State, to hold real estate ? 

Answer. Yes. The Sows of Iowa make no other distinction be- 
tween ‘aliens’ and ‘citizens,’ than that the former are not permitted 
to vote. 

Q. 2. What period of residence in the State is necessary to entitle a 
citizen to vote ? 

A. Six months. 

Q. 3. Isthe age of majority the same for males and females, and what 
is at? 

A. No. The age of majority for males, is twenty-one years; for 
females eighteen years. 

Q. 4. What are the requisites of a valid marriage ? 

A. Males of 18 and females of 14, provided the former under 2] 
and the latter under 18 years of age, first obtain the consent of their 
fathers respectively, or in case of his incapacity, that of the mother 
or guardian, may be joined in marriage; the parties first having ob- 
tained a license from the clerk of the District Dourt in the county 
where the female resides. Licensed ministers of the Gospel, justices 
of the peace and religious societies, may join persons in marriage. 
The person solemnizing a marriage must within three months there- 
after transmit to the clerk aforesaid, (who shall record the same) a 
certificate thereof, setting forth the christian and surnames, ages, pla- 
ces of residence of the parties, and the time and place of such marri- 
age. Marriages of whites with negroes or mulattoes are null and 
void. 

Q. 5. For what causes may married persons be divorced, and by what 
tribunal ? 

A. Where either of the parties at the time of the marriage was 
impotent. 

Where either party had a lawful husband or wife living at the 
time of the marriage. 

If either party shall have committed adultery subsequent to the 
marriage. 

Where either party shall wilfully desert the other and absent him- 
self or herself without reasonable cause for the space of one year. 

Where either party shall be convicted of felony or infamous crime. 

Where either party shall be addicted to habitual drunkenness, pro- 
vided that said habitual drunkenness shall be contracted after mar- 
riage. 

Where either party shall be guilty of such cruel and barbarous 
treatment as to endanger the life of the other. And 
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Where either party shall offer such indignities to the person of 
the other as shall render his or her situation intolerable. 

Divorces are decreed by the District Courts as courts of Chancery, 
but the legislature has on several occasions usurped that authority. 

Q. 6. Are foreign corporations permitted to establish agencies in your 
State ? 

A: We have no law either permitting or prohibiting them. 

Q. 7. Have you alaw for limited partnerships? and what are its lead- 
ing features ? 

A. Yes. For the transaction of any agricultural, mercantile, me- 
chanical, mining, smelting or manufacturing business. 

Q. 8. What is the legal rate of interest, and what is the consequence of 
contracting for more ? 

A. Six per cent, but the parties may contract for ten per cent. 
Any person paying more, may reeover the excess My an action, if 
commenced in one year thereafter; and the person offending shall be 
compelled to answer on oath, for the discovery of the sum taken in 
violation of the statute, 

Q. 9. Do you allow imprisonment for debt, and under whai circum. 
stances ? 

A. No. 

Q. 10. Have you a bankrupt or insolvent law, and what are its leading 
features ? 

A. No. 

Q. 11. What are the damages on protested bills of exchange ? 

A. Five per cent. in addition to legal interest together with costs 
and charges of protest. 

Q. 12. Have you any State legislation on the subject of insurance, and 
what is it? 

A. No. 

Q. 13. Have you altered the general law governing negotiable paper, 
and in what particulars ? 

A. Yes. By the laws of Iowa, governing negotiable paper, you 
must sue the maker, before you can sustain an action against an en- 
dorser, unless the institution of such a suit would have been unavail- 
ing, or that the maker had absconded or left the territory when such 
assigned instrument of writing became due. 

You may plead want, or failure, of consideration in whole or in 
part, except against a bona fide assignee, 

You may plead fraud or circumvention against a bona fide as- 
signee. 

It is only necessary to prove the corporate, associate or partnership 
name or style, without proving the names of the individuals who com- 
pose the same. 

You need not prove the signature of the maker, unless denied un- 
der oath. 

Q. 14. Have you an attachment law, and what are its leading fea- 
tures ? 

A. Yes. In actions founded on contract, attachment shall issue on 
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affidavit setting forth either that the debtor is a non resident of the 
Territory or that he is in some manner about to dispose of or remove 
his property with intent to defraud his creditors, or that he has ab- 
sconded so that the ordinary process cannot be served upon him. 
The facts and circumstances on which such belief is founded, shall be 
distinctly stated and sct forth in the affidavit, and the defendant may 
join issue with the plaintiff on the facts and allegations set forth therein, 
which issue shall be tried by a jury; and if the verdict be for defend- 
ant, the attachment shall be dissolved. The writ may also be issued 
in actions ex delicto,in cases where bail has been ordered and a captas 
issued thereon. Such writs shall not issue, however, until plaintiff 
has filed in the office of the clerk, a bond, with sufficient sureties, by 


him approved. 

Q. 15. What are the requisites for a valid deed for the conveyance of 
land in your State, and will a deed made elsewhere, without these requis- 
ates, be good ? 

A, The statute prescribes no requisite except as to the acknowl- 
edgment, which must be taken by a court having a seal, or judge or 
clerk thereof, a justice of the peace or notary public. And no such 
acknowledgment shall be taken unless the person offering to make it, 
be personally known to the officer taking the same, to be the person 
whose natne is subscribed to the instrument as a party thereto, or was 
proved to be such by at least one credible witness, which statement 
shall be inserted in the certificate. 

A deed made without the Territory, to convey property within, 
must be acknowledged before any court of the United States, or be- 
fore the court of any State or Territory having a seal, or the clerk of 
any such court, or before a notary public. 

Q. 16. Please answer a similar question with respect to a will ? 

A. A will may be made by any person of full age and sound mind; 
must be in writing and signed by the intestate, or by some person in 
his presence, and by his express direction; and attested and subscribed 
in his presence by two competent witnesses. 

A will made, proved and allowed elsewhere, according to the laws 
of the place, is good here. 

Q. 17. Does your law allow foreign executors, administrators, or guar- 
— ~ actin your State, in relation to property situated there. 

. Yes. 

Q. 18. Whatare the requisites for admission to your bar, and have you 
any law regulating attorney’s fees. 

A. We have no law regulating attorney’s fees. 

Attorneys licensed in other States may be admitted to practice in 
this Territory, on producing satisfactory evidence to the court of their 
previous admission, and correct moral character. 

No other person shall be admitted unless he shall have previously 
obtained a license from two of the judges of the Supreme Gourt, and 


no person shall be entitled to such license, until he shall undergo a 
thorough and satistactory examination by said judges, and produce 
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satisfactory evidence of his correct moral character. And all ad- 
missions shall be by the Supreme or District courtstin session. 

As a matter of general interest to the practising attorney, I could 
have wished you had propounded the following additional query, 
which I shall answer, viz: 

Q. 19. What are the leading features of your law, regulating the 
mode of taking depositions ? 

A. The party wishing to take the deposition of a non-resident 
witness must give the adverse party or his attorney ten days previous 
notice in writing, together with a copy of the interrogatories intend- 
ed to be put to such witness, when he may sue out from the proper 
clerk’s office a dedimus potestatem under the seal of the court, and 
tested in the name of the judge, directed to any number of persons, 
not exceeding three, as commissioners, or to any judge, justice of the 
peace, or clerk of any District or Circuit court, or ahy notary public 
of the county or city in which such witness may reside, authorising 
and requiring them to cause such witness to come before them, at such 
time and place as they may designate and appoint, and then to take 
their deposition upon all such interrogatories as may be enclosed with 
the commission on part of both plaintiff and defendant, and none oth- 
er, and to certify the same, when thus taken, together with the com- 
mission and interrogatories, into the court from whence the commis- 
sion issued, with the least possible delay. 

Previous to the examination of any witness, he shall be sworn by 
the person taking his deposition, and when the answers shall be taken 
and reduced to writing, he shall annex at the foot thereof a certifi- 
cate subscribed by himself, stating that it was sworn to and signed by 
the deponent, and the time and place, when and where the same was 
taken, when he shall seal the whole and direct the same to the clerk 
of the proper court, endorsed, ‘‘depositions in the case of- Plain- 
tiffand Defendant.” 











United States Circuit Court, Cincinnati, July Term, 1844, before 
Jupce McLean. 


Tue Unrrep Srares v. Ricnarp Burrovaens. 
[Reported by W. M. Corry.] 


Mail carrier stealing money enclosed ina letter, confusion of goods. 


Thespecial property of a bailee is sufficient to sustain the allegation of ownership 
in an indictment for larceny. 
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Tue indictment contained seven counts. The first charged the pris- 
oner with being a carrier of the mail, and stealing it. The second 
count charged him with opening a letter. The third and fourth 
counts charged him with stealing out of a letter some bank notes, the 
property of Semple and Barker. The fifth and sixth counts, charged 
him with embezzling and destroying a bag or mail of letters contain- 
ing a bank note, the property of Semple and Barker. The seventh 
count alledged that he took out of the mail and oponed a letter con- 
taining a bank note, the property of Semple and Barker. The 3d, 
4th and 5th counts charged that the letter was addressed to M. Gar- 
raughty, Esq., Cashier Lancaster Bank, Ohio, 

The proof was that Semple and Barker being about to send some 
notes of the Lancaster bank from Pittsburgh to that bank, were re- 
quested by Cooper & Hay to enclose in the letter other notes belong- 
ing to them. After the notes were mixed together accordingly, nei- 
ther of the parties could distinguish his own from the others, and they 
were all put in the letter which was stolen, promiscuously. 

The letter was not proved to have been addressed as stated in the 
indictment. 

The prisoner was found guilty on all the counts of the indictment. 


For the United States, Cuas. Anrnony, District Attorney. 
For the Prisoner, Jornpan A, Puan and W. M. Corry. 


W. M. Corry, moved for a new trial upon the following grounds, 
which were also urged to the court and jury at the trial: 

The verdict, except on the second count is unsustained by the evi- 
dence. The punishment for the offence mentioned in that count 
cannot exceed 6 months imprisonment, and a fine. 

The verdict on the first count cannot be sustained, for the 22d sec- 
tion of the Post Office act only provides for the case of stealing the 
mail from, and not by, the person having the custody of it; the words 
being “with or without the consent of the person having the custody 
thereof.” 

It is unnecessary to consider whether the offence charged in this 
count could be the subject of an indictmeni in the State Court, for 
the jurisdiction of this court is given only by the law of Congress, 
which does not provide for the case of “stealing the mail” by the per- 
son having custody thereof, although the other clauses do provide for 
the case of the stealing &c. of a letter by such a person; and the indict- 
ment must rest therefore upon these latter clauses. (See Pooley’s 
case O. B. 1801, l east P. C. Add. 17; Brown’s case Russ & Ry. 32, 
and the note of decisions on similar enactments; 3 Burn’s Jus. 743; 
Roscoe 703.) 

None of the other counts (except the 2d ut supra) is sustained by the 
proof, for they all charge that the property in the notes was in Sem- 
ple & Barker, whereas after the notes were mixed together so that 
they could not be distinguished one from the other, Semple, Barker, 
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Cooper and Hays, became tenants in common of the whole mass ac- 
cording to their respective proportions. Such is the effect in all ca- 
ses where the property of different persons is rightfully mixed togeth- 
er. Where it is wrongfully mixed, the wrong doer forfeits his share 
of the whole to the other owners. [1, H. P. C. 413; 2 Bl. Com. 405; 
2 Kent Com. 364; Institutes 2, 1, 26, 28; Comyn Dig. Pl. 3M. 20; 
Story’s Bailments, sec. 40; 21 Pick. 298, 304; 2 John Ch. Rep. 108; 
2 Blackford Rep. 377; 2 Camp.576; 1 Vern 217;2 Vern 516; 2 Dane’s 
Abr. 119; 19 Vesey 432; 7 Mass. 127; Bacon Abr. Tres. E. 2.] 

After Semple and Barker had mixed the notes together, and while 
they retained the possession of the whole, they had a special property 
in the whole, and could have maintained trover against any person 
taking them away. But when they had posted the letter containing all 
the notes, and had thus parted with the possession of the individual por- 
tion that had been committed to their charge, in pursuance of the bail- 
ment, they retained no right, either of property or possession in the 
individual share of Cooper and Hay. The only remaining interest of 
Semple and Barker, was the right of property in their own undivided 
share, whereas the indictment treats the sole property in a part of the 
notes to be in them. As their interest was one in common, and not 
sole, the indictment is not sustained by the evidence in this vital res- 

ect. 
' Neither is the allegation, that the letter was directed to M. 
Garraughty, Esq., Cashier, made out by the evidence. The witness 
thought that the address did not contain the word ‘Cashier.” 


Cuaries Anruony, District Attorney, for the prosecution, argued 
that the carrier of a mail might be guilty of stealing it; that the 3d 
and subsequent counts were sustained by the evidence, as Semple and 
Barker had possession of the whole of the notes, and that the doc- 
trine as to mixing property belonging to different owners, did not ap- 
ply to a description of the ownership in an indictment. And that 
the omission to prove the superscription of the letter to be as stated 
in the indictment was immaterial, especially as the other counts were 
sustained. 


Jupce McLean. Persons employed in the P. O. Department 
have no such property or possession of letters, &c. that they cannot 
commit larceny. [Leach 1.] The learned judge also cited various 
cases where clerks, servants, and bailees had been convicted of steal- 
ing the goods committed to their charge. It was unnecessary howev- 
er to decide whether the first count is sufficient, the conviction on the 
other counts being clearly good. 

It is objected, he said, that after the notes were so put up together 
that each party was unable to distinguish his own from the others, 
there was in legal contemplation a tenancy in common in the whole 
parcel of notes according to the proportion contributed by each. The 
answer to this objection is that a bailce has sufficient interest to ena- 
ble him to maintain an action of trover, and in case the property be 

VOL. Il. 9 





= 
acs cok tenet, lin: 


wk 
7 
“i 
: 
A 














ries ee 
3 5 


- 


‘ 
4. 
oe 
| 
ot 
ae 
My 
7 
ae 
i 
ma 
Syd 
Phe 
by 
4 


pens 


i 
: 
ef 
4 
+h 


q 





66 Ohio v. Stevens and Everett. 


stolen from him, it may be laid in the indictment to belong to him. 
Thus, goods stolen from a washer-woman, or the driver of a stage 
coach, may be laid as belonging to them. i! H. P. C 513 Packer’s 
case; 2 East P. C. 653; 1 Leach 357, in Taylor’s case; 1 Leach 356; 
Deakin’s case, 2 Leach 862, 886; 2 East P. C. 653.] 

As to the allegations in the 3d, 4th and ‘7th counts, that the letter 
was addressed to M. Garraughty, Esq., Cashier, the witness would 
not say positively that such was the case. If the letter had been pro- 
duced, and a variance had appeared, the objection might perhaps 
have been available, so far as those counts were concerned. But it 
is unnecessary to decide the question made upon these counts, as the 
verdict upon other counts in the indictment, is clearly good; and the 
punishment provided for the offences therein mentioned, is the same 
as for those mentioned in the 3d, 4th and 7th counts, 

The motion was therefore overruled, and the prisoner sentenced to 
ten years’ imprisonment in the Penitentiary. 


Nore sy Reporter. The objection to the Ist count was not that 
the prisoner would not be guilty of larceny in stealing the mail; but 
that the specific offence charged in the count was not provided for 
by the act of Congress, which alone gives the Court jurisdiction. 

The objection to the 3d and subsequent counts was that Semple 
and Barker had neither the property nor the possession of Cooper & 
Hay’s undivided share when the letter was stolen, because they had 
parted with the possession thereof in pursuance of the bailment to them, the 
moment they mailed the letter. This objection is not reached by the 
decision that the possession of a bailee is sufficient, there being no pos- 
session in this case, either actual or constructive, after the bailee had 
given up the possession according to his directions. 

The objection to the 3d, 4th and 7th counts, was that the allega- 
tion of the indictment setting forth the address of the letter was not 
proved, and therefore that those counts failed just as they must have 
failed, if an actual variance had been shown, 





Court of Common Pleas, Columbiana County, Ohio, 


Onto v. Stevens & Everert. 
[Reported by C. D. Corrin.] 


Held that offences committed on board of a boat on the Ohio river below low water 
mark, the boat being attached to the shore, may be punished in the county where the 
boat is attached. 

That the Courts in Ohio have jurisdiction of offences committed on that part of the 
Ohio river bordering on Ohio. 





Ohio v. Stevens and Everett. 67 


That for offences committed on the river between Ohio and Vitginia, each State has 
concurrent jurisdiction. 

That in an indictment against two for selling one half gill of whisky, one may be 
acquitted, the other convicted: that proof of sale by one, at one time, and a sale by 
the other at another time would authorize a verdict of gyilty against both; not neces- 
sary to show that they were both engaged in the same act of selling. 


Ar the November Term, 1843, of the Common Pleas of Columbi- 
ana county, Ohio, the defendants, Stevens & Everett, were indicted 
for selling, on the 6th day of October, 1843, at said county, to one 
Donaghy, one half gill of whisky—the defendents not being licensed 
tavern keepers—plea not guilty. At the August Term, 1843, the 
cause came on for trial before a jury. It was proved that Stevens 
sold to Donaghy a drink of whisky at one time—that Everett sold 
him a drink of whisky at another time—that the sales were made on 
a wharf boat on the Ohio river below where the northern boundary 
line, and above where the southern boundary line of the county 
strikes the river. The boat was made fast to the Ohio shore by a 
breast and stern line, and there were gangway planks connecting the 
boat and shore. ‘The boat was sometimes above and sometimes be- 
low low water mark on the Ohio side. 


Loomis and Mason, for defendants, asked the court to charge the 
jury: 

Ist. That to convict the defendants the testimony must establish 
the fact that the offence was committed in the county of Columbiana. 


2d. That the boundary of said county, so far as the same is bound- 
ed on or by the Ohio river, extends only to low water mark on the 
western or north-western side of said river. 


3d. That if the offences charged were committed on the Ohio river 
nearer the Virginia shore than low water mark on the Ohio side of 
the river, the defendants cannot be convicted on this indictment. 


4th. That if the boat was nearer the Virginia shore than low water 
mark on the Ohio side of the river, but attached to the Ohio shore by 
cables, this court has not jurisdiction to punish the act of selling. 


Biocksom and Umasraerrer, for the State. 


Tue Court, Brexpen, Judge, charged the jury, that true it was 
that the defendants could not be convicted unless the testimony estab- 
lished the fact that the offence with which they were charged was 
committed in the county; but if on board of a wharf boat at the wharf 
at Wellsville in caid county, whether the boat was nearer the Ohio 
shore of the Ohio river than low water mark or not, the boat being 
attached to the Ohio shore by a rope and by means of a gangway of 
planks, the defendants had committed the offence, they were liable 
and might be convicted under the laws of Ohio. That if the proof 
clearly satisfied them that the defendants had committed the offence 
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alledged against them on a boat floating on the Ohio river, though 
unattached to the Ohio shore, between the upper and lower bounda- 
ries of the county on the river, they were amenable to the laws of 
Ohio, and the offence would be within the jurisdiction of the court. 
That of crimes and offences committed on the Ohio river, between 
said boundaries, the States of Ohio and Virginia had concurrent ju- 
risdiction, each State being governed by its own laws in its mode of 


' proceeding and in its inflicting of punishment. 


That as they should consider the evidence to require, they might con- 
vict one of the defendants and acquit one—or acquit both or convict 
both; and that if the evidence showed that the defendants had sepa- 
rately been guilty of the offence charged against them, though it did 
not show that they were both together engaged in the same act, they 
might be convicted. 


Vervict Gury. The defendants counsel excepted to the opin- 
ion of the court as expressed in the charge. The case has been ta- 
ken to the Supreme Court by writ of error, and at the February 
Term, 1844, of the Supreme Court for Columbiana county, was re- 
served for Court in Bank. 





Supreme Court of Ohio, Hamilton County, April Term, 1844: Present 


Jupces Lane and Woop. 


Lessee or Carr v. Lenuan. 


[Reported by C. D. Corrin.] 


The omission of the names of the grantors in the premises of a deed does not ren- 
der the deed defective. 


Esectment. The fee of the real estate in question was traced to 
Mary Williams, wife of Joseph T. Williams. The plaintiff’s coun- 
sel then offered in evidence a deed from Williams and wife, duly 
signed, sealed, attested and acknowledged, which read, “Know all 
men by these presents that for and in consideration of the 
sum of seven hundred and fifty dollars,to them in hand paid by Hugh 
Carr, the receipt whereof is hereby acknowledged, hath bargained 
&c. unto the said Hugh Carr, his heirs and assigns forever, all that 
tract &c.,” (here followed a description of the real estate,) “and all 
the estate, right, title, interest, claim and demand, both in law and 
equity, of them the said Joseph T. Williams and Mary his wife, of, 
in, and to said premises,” &c. The deed also contained a covenant 
of warranty on the part of Williams and wife. 
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The Counsel for the defendants objected. The paper offered was 
not a deed—there was no 9 on pre: name of the grantor in the 
covenant of warranty not sufficient. 


By rue Court. The deed is not defective. Let it be read to the 
jury. 


Wrieut, Corrin and Muyer, for plaintiff. C. Fox and L. M. 
Gwynn, for defendants. 





Supreme Court of Ohio, Hamilton County, April Teri, 1844: Present 
Jupers Lane and Woop. 


Knox, Luoyvp & Co v0. C. M. Srraper. 


[Reported by C. D. Corrin.] 


Where a witness in his deposition refered to an answer in Chancery made by him 
in another case, and made a certified copy of the answer a part of his deposition, held 
that the certified copy could not be read as a part of his deposition. 


Tus was an action of assumpsit. The counsel for the defendant 
read the deposition of C.T. Reeder. In that deposition the witness 
stated that a suit was brought on a note in the Louisville Chance 
Court, that he, the witness, was a party to that suit, had answered, 
and he annexed a certified copy of his answer marked A. and made 
it a part of his deposition. ‘The counsel then offered to read the cer- 
tified copy of Reeder’s answer annexed to his deposition, as a part of 
his deposition. The counsel for plaintiff objected. 


By rue Court. The certified copy of Reeder’s answer cannot be 
read as a part of his deposition: that method of taking a deposition is 
not authorized by the statute. 


C. Fox, for plaintiffs. 'Wnricnr, Corrin and Muven, for defendant. 
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Supreme Court of Ohio, Hamilton County, April Term, 1844: Present 
Jupers Lane and Woop. 


LoNGWORTH ET. AL. v. BONSALL ET. Als 
[Reported by C. D. Corrin.] 


A mortgage may be made to secure a present debt and also subsequent advances. 
Such a mortgage secures advances actually made upon its faith prior to the receipt of 
actual notice of subsequent liens, although the advances are made subsequent to the 


record of a junior mortgage. 


Tus was a bill filed in the Supreme Court of Cincinnati to fore- 
close a mortgage. 

The bill sets forth a mortgage by J. Bonsall and wife, dated 3d. 
January, 1832, to Lawler, and assignments of same to complainants— 
also a mortgage by Bonsall and wife to Lawler, dated 25th January, 
1831, and assignment of same to Harbason, a defendant. The bill 
alleges that there are other liens upon the mortgaged premises. Davis 
B. Lawler, Peter Spader et. al. were made defendants, 

Lawler filed an answer and cross bill exhibiting a mortgage of 
same real estate by Bonsall and wife to Lawler, dated 25th Septem- 
ber, 1832, recorded 11th October, 1832, made to secure certain prom- 
issory notes, describing them, amounting to $7,870.00, “and in case 
any of the above described notes should be renewed, then such re- 
newal notes respectively, and any other sum or sums of money which 
the said Bonsall may be owing or indebted in, to the said Lawler,” &c. 
The answer and cross bill alleged that payments were made on the 
notes specified in the mortgage, from time to time, until they were 
reduced to $1,832, when they were consolidated in one note for that 
amount, and by sundry payments reduced to $215, for which a renew- 
al was had on the 9th Rorembet, 1841, by Bonsall giving a note for 
that sum payable 95 days after date; that Bonsall was owing Lawler 
several large sums of money evidenced by sundry notes other than 
those specifically named in the mortgage—that divers payments were 
made, and renewal of notes had, until the money so owing by Bonsall 
was reduced to the sum of $1,008, evidenced by three notes: 

1. Dated September 14, 1841, for $228 

9. oe bs 98, 6 6 440 
; 3. “ October 22, “ & 340 
All payable 95 days after date. 

Spader et. al. filed an answer &c. exhibiting two mortgages from 
Bonsall and wife upon same premises; one dated 8th October, 1836, to 
secure $6,000,r ecorded 8th October, 1836; the other dated 24th July, 
1836, to secure $3,750, recorded 31st October, 1838. 

At the October Term, 1842, of the Supreme Court of Cincinnati, 
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a decree was entered finding the amount due to the complainants and 

the amount due to Harbeson and directed a sale of the premises upon 

default of payment, &c., reserving all questions as to the amount and 
riorities of other lien holders. 

At the April Term, 1843, of that Court a sale of the premises, being 
reported, was confirmed and proceeds distributed. Amount found to 
be due to Lawler $236,77, being the amount of the $215 note and 
the residue of proceeds applied upon the subsequent mortgages, the 
Court rejecting the $1008, claimed by Lawler. From this decree 
Lawler appealed to the Supreme Court. The first lien upon the 
mortgaged premises was the mortgage held by Harbeson. 

The second lien, the mortgage held by the complainants. 

The third lien the mortgage held by Lawler. 

The fourth lien the mortgages held by Spader et. al. There were 
other subsequent lien holders by judgments and mortgages to an 
amount greater than the balance of the proceeds of the sale. 


Wricur, Corrin and Miner, for Lawler, claimed that the mortgage 
to Lawler of the 25th Sept. 1832, secured to him future advances to 
Bonsall: that although the $1008, were advanced to Bonsall after the 
recording of the mortgages to Spader, yet that Lawler by virtue of 
the clause in that mortgage above recited, had a lien upon the mort- 
gaged premises for the amount of the $1008 and interest, as well as 
the $215 note, prior to the lien by virtue of the mortgage to Spader: 
and that he would be entitled to all advances made under that mort- 
gage until the receipt of actual notice of subsequent liens: that the 
debt secured by the mortgage was described in the condition of the 
deed with sufficient certainty to enable subsequent creditors to ascer- 
tain by an enquiry aliunde, the extent of the incumbrance: and 
what is considered as sufficient to put a person on enquiry is consider- 
ed as conveying notice; and cited 2 Powell on mortgages and notes 
533; 10 Pick. Rep. 199; 3 Cranch 88; 7 Cranch 34, 51; 2 Johns C. 
Rep. 309; 1 Peters 488; 2 Cowen 293; 5 Binney 589; 8 Conn. Rep. 
219,392; 7 Conn. Rep. 387; 9 Conn. Rep. 286; 4 Kent 175. 


T. J. Srrarr, for Spader, contended that the mortgage to Lawler 
was not a mortgage to secure future advances; that the clause under 
which Lawler claimed to secure the $1008 was vague and uncertain; 
that the record of such a mortgage did not, except as to the sum of 
money specified in it, give the requisite information to enable a junior 
creditor to ascertain the extent of the incumbrance; that Lawler 
could not claim for any advances after the recording of the mortga- 
ges to Spader. 

The cases in 4 Conn. 161; 5 Conn. 442; and 6 Conn. 38 were re- 
fered to. 


By rue Court. The Court held the mortgage to Lawler to be a 
mortgage to secure a present debt and also subsequent advances; that 
such a mortgage was a valid lien for advances actually made upon its 
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faith, prior to the receipt of actual notice of subsequent liens; that 
Lawler was entitled to a decree for the full amount claimed by him. 


Decree accordingly—and that the costs be paid out of the proceeds 
of the sale. 





The Practice of the Federal Courts in Bankruptcy. 


[By R. W. Russext.]} 


Tue questions proposed for consideration in this article are the fol- 
lowing: 

1. Can the assignee in bankruptcy join in one bill various claims 
againstdifferent defendants having no connexion with each other? 

2. Are securities obtained by operation of law before the bank- 
ruptcy valid? 

3- What acts done in contemplation of bankruptcy and what deal-. 
ings and transactions made and entered into less than two months 
before the bankruptcy are valid? 

4, Whether the Court can order property to be sold discharged 
from incumbrances without the consent of the incumbrancers? 


1. As to the first point, it has been held that the assignee may join 
in one bill all his claims against various persons to different parcels of 
property however distinct the rights of those persons may be in each 
of such parcels, and although those rights may have no connexion 
whatever with each other. Thus a bill was filed by McLean, as- 
signee of John Mahard, Jr., against various mortgagors, insisting, 
amongst other things, that their several “mortgages were tainted with 
usury; and in the same bill, a claim was set up by the assignee to 
some goods and chattles levied upon under fi. fa. by S. & M. Buck- 
ingham, which levy it was contended was invalidated by the Bank- 
rupt Act, as having been made a short time before the bankruptcy. 
It was objected that such different rights could not be litigated in one 
bill (Story’s Eq. Pl. 271 et seq.); and that it would be exceedingly 
inconvenient and expensive to the Buckinghams to have the decision 
of their case postponed until the other questions. were ready for hear- 
ing—their interest as execution creditors having no connexion at all 
with the titles of the mortgagees of the various estates. His Honor 
Judge McLean, at the last term of the Circuit Court at Cincinnati 
overruled a demurrer to the bill for multifariousness, observing that it 
was difficult to determine what was multifariousness in a_ bill in 
Chancery. 

It cannot be denied that this practice of mixing up all the affairs of 
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a bankrupt in one bill must cause a great deal of trouble, delay and 
expense to suitors; and it would not seem to be requiring too much 
of assignees to file separate bills in cases having no connexion with 
each other. 

2. As to the validity of securities obtained by operation of law. 

A creditor obtains a judgment upon a warrant of attorney, and 
levies upon goods of his debtor, who afterwards becomes bankrupt. 
The 2nd section of the Bankrupt Act invalidates all ‘securities, con- 
veyances, or transfers of property or agreements made or given by 
such bankrupt in contemplation of bankruptcy.” Here the judgment 
and execution may be called securities, but instead of being securi- 
ties given by the bankrupt, they are given by the law, and are there- 
fore within the proviso at the end of the second section, protecting all 
securities not expressly invalidated by the Act. The execution is not 
the act of the bankrupt, but of the law; and for that reason, if a lease 
be made subject to a condition that it shall be void if the lessee assign 
it, and afterwards the lessee gives a warrant of attorney upon which 
judgment is entered and the lease taken in execution, this is not deem- 
ed an assignment by the lessee but by operation of law, and therefore 
the lease remains good unless there was a fraudulent collusion between 
the parties to evade the provisions of the lease. (Doe v. Carter 8 T. 
R. 57; Jackson ex dem Schuyler v. Corless 7 Johns Rep. 531;). In 
the case however of Mahard’s assignee v. Buckingham and others, (1 
Western Law Journal 15,) Judge McLean held, that although a war- 
rant of attorney to confess a judgment is not a security or an agree- 
ment within the meaning of the Act, being a mere authority to ad- 
mit a debt, yet that the judgment was a security within the Act. 
His Honor must therefore have assumed that the judgment of the 
court may be understood as given by the bankrupt when he author- 
izes his attorney to confess the debt claimed by the plaintiff. His Ho- 
nor also thought that the bankrupt, by giving this authority, “procur- 
ed” his goods to be taken in execution, within the meaning of the 
first section, which makes it an act of bankruptcy where a trader, &c. 
procures his goods to be taken in execution; and that consequently the 
judgment and execution were void. It has been decided however by 
Judge Prentiss, in Downer v. Brackett (5 Law Rep. 398) that there 
is no relation to the act of Bankruptcy in a case of voluntary bank- 
ruptcy, but the relation is only to the time when the petition was filed. 
And it would seem that it is the plaintiff who procures the execution, not 
the defendant, who, merely to save unnecessary expense, confesses 
the debt. The debtor procurcs the execution, when in order to give 
a preference, he advises the creditor to levy, as was done in Fisher v. 
Currier (5 Law Rep. 217). Lord Kenyon, in Doc o Carter, supra, 
said, “Judgments in contemplation of law always pass in invitum, and 
I see no difference between a judgment that is obtained in conse- 
quence of an action resisted, and a judgment that is signed under a 
warrant of attorney, since the latter is merely to shorten the process 
and to lessen the expense of the proceedings.” 

3. What acts sone in contemplation of bankruptcy are valid, and 
VOL. I. 
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what dealings and transactions made and entered into less than two 
months before the bankruptcy are valid? 

It seems to have been the opinion of Judge McLean in Mahard’s 
case (1 Western Law Journal 22) that all the acts of a bankrupt, done 
in contemplation of bankruptcy, are void. His Honor says, “The 
warrant of attorney was given and the judgment confessed in contem- 
plation of bankruptcy, and if so, the judgment is void under the Bank- 
rupt Act.” 

As the statute contains no provision applicable to this case, it is 
conceived that his Honor’s opinion must be based upon the ground 
that all acts done in contemplation of bankruptcy are void. And it 
has been held that every trader, &c. who is irretrievably insolvent, 
contemplates bankruptcy. Now it is certain that all the acts of in- 
solvent persons are not void; for instance, an insolvent tradesman sells 
goods over his counter; can it be doubted that the sale is good, if it be 
made before the petition in bankruptcy? It appears to me that all 
the acts and dealings of persons in insolvent circumstances are valid, 
unless they are invalidated by the express words of the Act, as being 
agreements, conveyances, &c., without consideration, or by way of 
fraudulent preference. (See the 2d sec.) His Honor, Judge McLean, 
seems also to have been of opinion, that all bona fide dealings and 
transactions made and entered into less than two months before the 
petition filed, are invalid. In Mahard’s case, page 22, his Honor says, 
“ The 2d section of the Act provides that ait dealings and transac- 
tions by and with any bankrupt, made and entered into more than 
two months before the petition filed by him or against him, shall not 
be invalidated by this Act. This by the strongest implication de- 
clares that any transaction of the above nature made and entered in- 
to less than two months before the petition was filed shall be void.” 
I would beg to submit that the statute expressly declares what acts 
shall be invalid. The 2d sec. enacts that transfers of property, &c. 
made in contemplation of bankruptcy, and for the purpose of giving 
a preference to a particular creditor, and also transfers of property 
made in contemplation of bankruptcy, to persons not bona fide cred- 
itors or purchasers, for a valuable consideration, shall be void. Then 
comes the proviso, that if two months elapse before the petition is filed, 
the transaction shall not be impeached, unless it was known by the 
other party that the bankrupt intended to take the benefit of the Act. 
This proviso does not invalidate any kind of transaction either by im- 
plication or otherwise, but all the acts of the bankrupt, his sales, pay- 
ments, &c., before the petition, are valid, unless impeached by the 
foregoing part of the section. 

4. Whether the Court can order property to be sold, discharged 
from incumbrances, without the consent of the incumbrancers? 

In the case of Mahard’s Assignee v. The Lafayette Bank and oth- 
ers, the court ordered a sale to be made of the lands mortgaged by 
the bankrupt, without the consent of the mortgagees, and it was or- 
dered that such sale should be free from all incumbrances. This or- 
der was made as of course without argument.. This decree of the 
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Court involves a question of great magnitude and importance. It is 
conceived that Congress could not, and did not, confer any power to 
deprive a mortgagee of his interest in the land mortgaged, without 
paying him the full amount of his mortgage money. In my opinion 
Congress could not confer such a power, as the destruction of legal 
vested interests was not necessarily incidental to the power of passing 
a bankrupt law; and independently of the power to pass such a law, 
Congress could not legislate so as to take away the private property 
of individuals, except for the public use. (See Sth Art. to the amend- 
ment of the Constitution of the United States.) And it is clear that 
Congress did not intend to deprive any man of his estate legally ac- 
quired. The 3d section of the Bankrupt Act, gives the property of 
the bankrupt, and nothing more, to the assignee, who is to have the 
same powers as the bankrupt would have had, but for bis bankruptcy. 
Section 9 gives a power of selling the bankrupts property, and section 
11 enables the assignee to redeem a mortgage. 

Under the English Bankrupt Act, from which these sections are for 
the most part taken, it was never supposed that the assignee could 
convey any other title than that of the bankrupt. Foreclosure suits 
are prosecuted in Chancery by mortgagees, and the assignee is made 
a party. (3 Powell Mortgages 970.) A mortgagor or the assignee 
in the case of the mortgagor’s bankruptcy, may and often does con- 
tract that the whole estate shall be conveyed; but this is done only 
when the mortgagee has agreed to execute the conveyance, or it is 
certain that the purchase money will equal or exceed the incum- 
brance. Of course when the assignee can pay off the mortgages, he 
will have no difficulty in making a title in fee simple; but it seems to 
me that a purchaser under a decree of the Federal Court in Bank- 
ruptcy, will take no title as against valid unsatisfied mortgages, and 
that the ordinary tribunals should treat the decree in bankruptcy as 
utterly void for want of jurisdiction, so far as the titles of the mort- 
gagees are concerned. The Bankrupt Act only authorizes a sale of 
the property vested in the assignee, and any sale or conveyance be- 
yond that, isa mere nullity. 

Under the English Bankrupt Act, 1 and 2 Will. 4, c. 56, (by 
which a Court was established as a Court of Law and Equity in all 
matters of bankruptcy,) the Bankruptcy Court does not pretend to in- 
terfere with the title of a mortgagee, but if the latter finds,his securi- 
ty inadequate, he applies to the court for an order of sale, and to be 
permitted to prove for the deficiency. And the Lord Chancellor 
could not compel a second mortgagee, not complaining under the 
commission but relying upon his security, to join in a sale obtained by 
the prior mortgagee under the general order. (Ex parte Jackson 5 
Ves jr. 377.) The assignee may sell the equity of redemption, but in 
all cases he has to make out as good a title as an ordinary vendor. 
(1 Sug. V. & P. p94, LOthed.) As observed by Judge Story, in the 
matter of Bellows & Peck, reported in the Law Reporter of July last, 
(Vol.7 p. 119,) “A mortgage vests a right of property in the mort- 
gagee—a right positive, fixed and present.” * * “He has a pres- 
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ent jus in re and not a mere we adrem.” * * ‘We all know, 
what are the ordinary proceedings in Bankruptcy, in cases of mort- 
gages, If the mortgagee chooses to come in under the bankruptcy 
and surrender his mortgage, for the purpose of a sale of the property, 
the property is sold, and he will be entitled to prove as a creditor for 
the surplus due him beyond what the proceeds of the sale will satisfy. 
If he does not so come in, and the debtor has obtained a lawful dis- 
charge and certificate thereof, the mortgagee cannot proceed against 
him by a personal action for the debt. His sole remedy is to bring 
his bill for a foreclosure, (if the assignee does not choose to bring a 
bill to redeem,) making the proper parties, and he will then be en- 
titled to a foreclosure, unless the money is paid within the time pre- 
scribed by the court, by the assignee or other party in interest. 
But in case of a foreclosure obtained, the creditor must content him- 
self with what the property is worth, and has no further remedy for 
the debt against the person, or other assets of the bankrupt. (See 1 
Deacon on Bankr. Laws ch. 9 s. 6 p. 198 &c. ed. 1827, where the 
principal cases are cited, See also Bankrupt Act of 1841, ch. 9,s. 
11; Id. s. 5.)” This extract from Judge Story’s decision clearly shews 
that he did not entertain the opinion that the court could order prop- 
erty to be sold, discharged from incumbrances, without the consent of 
the incumbrancers. 

It has been held that no appeal or writ of error lies from the decis- 
ion of the Circuit Court in Bankruptcy. (Nelson 2 Carland, 1 How- 
ard 265.) 





HOUSE OF LORDS. 


Danret O’Connett vo. THe Queen in Error. 


[Abstracted by R. W. Russg..]} 


A verdict of guilty was rendered upon several counts of an indictment, some of 
which were good and others bad. The judgment was general in pursuance of the 
verdict. Heldthat it could not be presumed by a Court of Error that the judgment 
of the Court below was based upon the good counts only. 


Daniel O’Connell and others were tried in Ireland for a conspiracy. 
The indictment contained some counts that were insufficient in law, 
and others that were good. The jury found the defendants guilty 
upon the bad counts as well as the good ones, and the judgment fo 
lowed the verdict. 

The Traversers brought their writ of error to the House of Lords, 
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insisting amongst other things that the judgment was erroneous on this 
account. 

Nine of the fifteen English Common Law judges gave their opin- 
ions, for the assistance of the House of Lords. Seven, viz: Tindal, 
Patteson, Maule, Williams, Gurney, Alderson, and Coleridge, held 
that the judgment ought not to be reversed, but Coltman and Parke 
held otherwise. The House (consisting of the Law Lords only who 
heard the arguments) adopted the opinion of the minority of the Judg- 
es. The present Chancellor, Lord Lyndhurst, and the ex-Chancellor, 
Lord Brougham, were of opinion that the Court of Error was bound, 
according to the authorities, to presume that the judgment had been 

iven on the good counts only. The present Chief Justice of the 
tat Bench of England, Lord Denman, the ex-Chancellor of Eng- 
land, Lord Cottenham, and the ex-Chancellor of Ireland, Lord Camp- 
bell, held, that no such presumption could be raised; but that the 
judgment was erroneous and must be reversed; and it was reversed 
accordingly, and the traversers were set at liberty. 

The fact was that the Irish courts decided those counts to be good, 
which were pronounced by the English Judges unanimously to be 
bad. 

Lord Denman reviewed the decisions relied upon by the counsel 
for the Crown, and insisted that they did not sustain the position, that 
a Court of Error was bound to presume that the judgment of the court 
below had been founded on the good counts only. His Lordship in 
reply to a remark of Lord Lyndhurst, that on an indictment for felo- 
ny consisting of several counts, it was usual to take a general verdict, 
and if there was one good count, that was in practice considered suf- 
ficient, denied that such was the universal practice. "Whenever he 
(Lord Denman) tried criminal cases in which there were several 
counts, he always put it to the jury to say on which count they con- 
victed. He added, “It is said that the adoption of such a course 
would give rise to the inconvenience of the Judges being called on to 
give an opinion upon the goodness of the counts before the delive 
of a verdict. No inconvenience can arise; on the contrary I thin 
great good would be produced from the adoption of the practice.” 
His Lordship also said that there was a mistake as to the practice of 
the Court of Queen’s Bench. It was said that when an arrest of 
judgment was moved, on one count, the court was in the habit of re- 
fusing the motion, if there was another count which would support 
the verdict. The court had not pursued that course in the case of 
Feargus O’Connor. ; 

This decision is of great importance and will lead to the universal 
adoption, in Great Britain and Ireland, of the practice of requiring 
the jury where several offences are charged in the indictment, to spe- 
cify what the defendant is guilty of. Every person accused ought to 
be protected to this extent. This will be sufficiently shown by a sin- 
gle example. Suppose an indictment with two counts, one for a com- 
mon assault, and the other fora serious assault; and a general ver- 
dict and judgment, the court supposing both counts to be good. Here 
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the accused is actually punished for the serious assault. Now if a 
Court of Error should be of opinion that the second count does not 
legally make out the case intended to be described in it, no good rea- 
son can be given why the judgment should be allowed to stand. No 
inconvenience can arise from the adoption of a correct practice in 
taking the verdict of juries in criminal cases. 





Erie County, Court of Common Pleas, October Term, 1844. 


Tue Bank or Sanpusky v. Oran Fouerr. 
[Reported by Judge Bowen.] 


Where one guarantees the ultimate payment of adebt and costs, the meaning is 
that the principal is to be prosecuted to the last resort of the law. 


Covenant on an instrument in writing in the. following words : 
“Whereas the Bank of Sandusky has this day discounted, for the ben- 
efit of Henry D. Ward, of Buffalo, the following promissory notes, viz: 
E. A. Huntly & Cos note, endorsed by Kemball & Haddock, and J. 
R. Harrington, due July 5, 1837, for $1,000. Levi Chappoting’s 
note, endorsed by Benj. Dale, due July 5, 1837, for $300. A. H. 
Scovill’s note, endorsed by Jas. L. Barton and G. V. Moonery, due 
13th July, 1837, for $500. John W. Beall’s note, endorsed by Wm. 
C. Miller & Co., due 4th August, 1837, for $290. Now, therefore, 
for the consideration of one dollar, to me in hand paid, I do hereby 
guaranty the ultimate payment of all and each of the above described 
notes, together with all costs, charges, and interest properly accruing 
thereon, or on any and each of said bills. 

June 24, 1837. O. FOLLETT.” [seat] 

The declaration contained four counts. The first, after reciting 
the above instrument, averred that said notes were presented to the 
makers, at the times and places the same fell due, and payment de- 
manded of them, and refused, of which notice was given to the en- 
dorsers, and to the defendant. That the notes were protested for 
a,“ gma by means whereof the plaintiff was put to cost, expen- 
ses, &c. 

The second count averred that the note given by E. A. Huntly & 
Co. and endorsed by Kemball & Haddock and J. R. Harrington, 
was presented to the makers for payment at the time and place when 
and where the same became due and payable, and payment was re- 
fused; and thereupon the plaintiff caused said note to be protested for 
non-payment, and notice of such demand and refusal to be given to 
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the endorsers of said note, and to the defendant. That after the notes 
so became due, the plaintiff commenced a suit in the Supreme Court 
of the State of New York, against maker and endorsers, and recover- 
ed a judgment against the maker and Kemball & Haddock at the Jan. 
Term of said court, 1840, which judgment remains uapaid; of all 
which defendant had notice. There was the same averment as to the 
note of Levi Chappoting, except it was not averred that any suit had 
been commenced thereon. Similar averments were made as to the 
note of A. H. Scovill, and that a judgment was recovered in the 
same court, at the Jan. Term, 1839, with the additional averment 
that plaintiff caused a writ of execution to be issued to the Sheriff of 
the county of Erie, in the State of New York, commanding him to 
make the amount of said judgment, of the goods and chattles, lands 
and tenements of said makers and endorsers, which writ was 
returned by the sheriff, that he could find no goods, nor chattles, lands 
nor tenements, or chattles real in his bailiwick, to satisfy said execu- 
tion. 'The same averment as the last, then followed, as to the note of 
John M. Beall, except it was averred that judgment was recovered on 
his note at the Jan. Term, 1838, against maker and endorsers. The 
count then avers that the maker and endorsers of said notes are in- 
solvent, and that plaintiff is unable to collect either of said notes or the 
damage sustained, &c. 

The third count is substantially like the second, setting out more 
fully, the names of the makers and endorsers of the notes, and the pla- 
ces where they were payable, and when the demand of payment was 
made, and an averment, as to bringing suit, as follows: “And the said 
plaintiff further avers that he had caused suits to be commenced 
against all of the makers and endorsers of the notes, described in this 
count, except the notes described as having been made by Levi Chap- 
poting and endorsed by Benj. Dale, which suits have been prosecuted 
to final judgment, and executions have been issued thereon respect- 
ively, all of which have been returned by the Sheriff to whom the 
same were directed, that the several defendants had no goods, nor 
chattles, lands nor tenements, whereon to levy, to satisfy said several 
judgments in said executions described.”. It is also averred, in this 
count, that the makers and endorsers of said notes are insolvent. 

The fourth count is, substantially, like the first. 

The defendant demurred, and assigned for cause of demurring to 
the first and fourth counts, that it does not appear that any suit was 
prosecuted against any of the makers or endorsers of said notes. 

To the second and third counts, the causes of demurrer assigned 
are, 

1. No suit was prosecuted to judgment against J. R. Harrington, 
one of the endorsers on the note made by E. A. Huntley & Co.,, nor 
is it shown that Harrington is unable to pay the note. 

2. Because it does not appear that any execution has been issued 
upon the judgment recovered on said note. 

3. Because the legal proceedings instituted on some of the notes 
mentioned in these counts, are not set forth with sufficient certainty. 
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Reser and Camp, argued in support of the demurrer, and relied 
mainly on the point, that the terms of the contract made by the de- 
fendant, require of the plaintiff to exhaust every remedy, by judgment 
and execution, against the makers and endorsers of the notes, before 
they can call on him for payment. They cited 11 O. R. 102; 2 Hill 
R. 139; 14 Wend. R. 231; 19 J. R. 69. 


Parish & Sapier, and Beecuer & Cook, for plaintiff. 


By tue Court, Bowen, J. Folleti’s undertaking was that of a 
surety. He chose not to occupy the place of a common endorser. 
But he agreed with the Bank, if it would discount the notes for Ward, 
that the makers and endorsers thereof should pay the same, and if 
ultimately the Bank failed to make collection of them, he was to pay 
the same with costs. The only consideration to induce Follett to lend 
his name, was the obtaining by Ward of the money. Believing that 
the makers and endorsers, some or all of them, could be made, by 
proper diligence, to answer for their undertakings, and to pay the 
amounts of the several notes, Follett, as surety that they should do so, 
undertook that in case of their failure, in the last resort, to pay the 
money, he would do it for them. This is, to our comprehension, the 
plain purport and meaning of the contract. To give to it this con- 
struction requires that the words used, have their ordinary significa- 
tions. The term ultimate payment, can mean nothing less than pay- 
ment in the /ast resort. Every thing connected with the contract, and 
which arises upon the face of it, speaks for it this interpretation, and 
viewed in this light it is a reasonable contract, one that a party, stand- 
ing as Follett did, would be more likely to enter into than any other, 
and the only one which the Bank, if actuated by proper considera- 
tions, could, with much propriety, exact. ; 

This view of the case disposes of the first and fourth counts of the 
declaration. It remains to see whether there is sufficient matter aver- 
red in the second and third counts to sustain the action. 

The condition attached to Follett’s undertaking, we have seen, was 
that he would be responsible if the plaintiff diligently pursued the 
makers and endorsers without effect. The notes were, at the date of 
the covenant, within a few days of maturity. Both the Bank and Fol- 
lett must, at that time, have treated the makers and endorsers as sound 
and able to pay, and it is not, we think, assuming too much to pre- 
sume they were so. Their circumstances changed, as time elapsed, 
until they became insolvent. If the Bank stood by and permitted 
such change of circumstances to happen, before attempting to enforce 

ayment of the notes, it is clear that Follett would be discharged. 
No liability could, in our opinion, attach to Follett until the Bank had, 
timely, and without delay, employed the means pointed out in the 
contract to compel payment from the different parties to the notes. 
This would require not only the obtaining of judgments, but the issu- 
ing of executions, or the averment of a satisfactory excuse for not do- 
ing so. ‘There wasno authority on the part of the plaintiff to permit 
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a term of the court to intervene before bringing suit, after the debts 
were due, nor to permit any time to intervene without issuing execu- 
tion, The plaintiff accepted the contract from Follett, with this con- 
dition attached to it. In declaring upon it, therefore, it is incumbent 
on the plaintiff to allege, with certainty, as to time and place the per- 
formance of every duty imposed upon it, as a condition on which its 
right to maintain this action depends. The second count is defective 
in this respect. The court cannot determine, by inspections of it, 
whether the Bank has used proper diligence or not. As every thing 
is to be taken most strongly against the pleader, the inference is, that 
it has been negligent, and rested inactive too long. No time is aver- 
red when any one of the suits was commenced, nor does it appear at 
what time any of the executions issued, nor is it shown when the par- 
ties to the notes became insolvent. The third count is still more de- 
fective in all these respects, than the second, Its averments are gen- 
eral. There is no certainty as to any of the legal proceedings therein 
mentioned. The objections to these two counts are to the form of 
them, only, and the declaration may, if the facts warrant it, be so 
amended as to remove the present objections. 


Demurrer sustained. 





Court of Comon Pleas, Hamilton County, Ohio, July Term, 1844: Hon. 
Wm. B. Catpwett, Presiding. 


Tue Srare or Onto v. Jonn Movunr. 
[Reported by R. B. WarpeEn.] 


Where a verdict of guilty has been rendered on an indictment for a penitentiary 
offence, and the indictment has been lost or stolen before sentenee, the verdict may 
be set aside, a nolle prosequi entered, and the prisoner may be again indicted and 
tried. 


Tus case was one of unusual interest, from the general expecta- 
tion, that the novel question, arising in most of the cases in which 
convictions were had at the July Term, would, on the trial of this par- 
ticular cause, be fully argued and determined. The state of fact out 
of which the question grew, was as follows: After several of the 
persons indicted for penitentiary offences, (among whom was John 
Mount,) had been conyicted, and before the time set apart by the 
Court for the purpose of sentencing them had arrived, the desk con- 
taining the indictments of the term, was broken and entered, and the 
VOL. II. 11 








* 
yay 


ee ee 


et ee 


ee ee + ite 

A eae 
eye ae 

+ Ao LET LAS 








82 State of Ohio vy. John Mount. 


indictments were stolen.(a) The business of the term was thereupon 
suspended, until a new grand jury could be empanneled, according to 
the provisions of the statute of last winter. That grand jury after- 
wards reported bills against John Mount, and others, previously con- 
victed, as above stated, The Court set aside the former verdicts, and 
the Prosecuting Attorney entored a nolle prosequi. In several of these 
cases, the question was made, whether the prisoner could be placed 
on his trial a second time; but the case of Mount was the only one 
in which the point was argued at any length. It is a matter of regret 
with the reporter, that he preserved no notes of the arguments; per- 
haps, however, the principal grounds assumed may be gathered from 
the charge of the Court. 


Broven for the State. D. Piarr and Prupen for the defence. 


The opinion of the Court was delivered by Judge Catpwett, in 
substance as follows: 

There appears to be an unusual conflict of authorities, in the cases 
to which the attention of the court has been called. In the case in 2 
Sumner, (U. States v. Gibert,) the question arose on a motion for a 
new trial, the case being capital—and Judge Story does no more than 
recognize the Common Law doctrine, which, as it is said, is merely 
re-asserted in the Constitution. This Common Law rule applies it is 
true to al] cases in terms, but in the decisions there has always been 
a discrimination between capital cases and mere misdemeanors. Judge 
Story appears to take this distinction, though not in specific terms; 
and his decision applies to capital cases only. The objection to the 
fs of a new trial is founded on the constitutional provision; and the 

tate and the defendant have the same rights, and are under the 
same disabilities. Whether the verdict be of acquital or conviction 
the same rule applies; for, in either case, the jeopardy exists. If the 
constitutional rule operates against the grant of new trial, on the ap- 
plication of the State, it must with the same force operate against the 
motion of the defendant. The prisoner could not consent to a trial, 
as against an unqualified and absolute constitutional provision; for 
this would be to employ the Court in the trial of a cause, not only 
without warrant of law, but directly against the constitution of the 
land. The Court are well satisfied, that the decision in Sumner can 
apply only to capital cases, and the rule as to new trials is also limit- 
ed to them. The plea filed in this case sets up that the defendant 
has been already tried on a certain indictment, for the same offence 





a It may not be improper to state, that the indictments had been kept in the same 
manner and in the same place, (unless when needed for some purpose in the Clerk’s 
Office) for many years past—as far as the writer knows, they were never kept in any 
other place, except as above stated, in case of necessity. They were carefully put 
away on Saturday, July 27th, and their loss was not discovered until the succeeding 
Monday. In this case of Mount, the counterfeit notes, for passing which he stood 
indicted, were filed away with the indictments, and, of course, were taken at the same 
time. 


State of Ohio v. John Mount. 83 


charged in the present indictment, and thereon cotivicted; &c. The 
replication sets forth, that there is no such record, &c., and states the 
facts in the case as to the loss of the indictment, the setting aside of 
the verdict by the Court, and the nolle prosequi entered by the proses 
cuting attorney in the other case. The whole matter is now submit- 
ted to the Court on demurrer to the replication, and the question left 
for consideration is, substantially, whether the Court had the right to 
set aside the former verdiet, and if so, whether the defendant could 
again be put upon his trial. Itis certain, that the Court would never 
try a man a second time ina case wherein a verdict had been renders 
ed, whilst that verdict remained in force. But, in this case, the ver- 
dict had been set aside, and a nolle prosequi entered. Had the Court 
a right to set the verdict aside? It was a matter of necessity, and it 
was demanded by regard for the rights of defendants, and the due ad 
ministration of justice, that the verdict should be set aside. It was 
impossible for the Court to proceed. Suppose the finding of the jury 
to be, guilty on a particular count, or as indicteds There is no in- 
dictment before the Court to fix the offence for which they are called 
upon to pronounce the sentence of the law. The matter stands pfe- 
cisely as though there had been no indictment—the Court could 
act in one case with the same propriety as in the other. There is no 
tndictment to sentence upon. If there never had been an indictment, 
the verdict would be, for all legal purposes, a miere nullity—-so it is 
in the present case. In the case of Hurley 0 the State, 6th Ohio 399, 
there could have been judgment so far as the indictment was concern 
ed. But there was error in the verdict. The Court set it aside. 
Why? The proceedings were regular up to verdict; the error was 
in the verdict. The case was capital, and, therefore, the decision 
may appear to clash with that of Judge Story. But there is enough 
in the action of the Supreme Court of Ohio in that case, to satisfy this 
Court of its power to act in the premises; and that it is perfectly cor- 
rect to set aside the verdict in a case like the present, although not 
called upon to grant a new trial, from the very consideration which in- 
fluenced them in setting aside the verdict, namely, the want of an in- 
dictment. And the Court are the better satisfied with this mode of pro- 
ceeding, from the conviction, that it can work no injury—the former 
verdict, being, without the indictment, a mere nullity, and, from the 
impossibility of any action upon it against the prisoner, subjecting him 
io no jeopardy. 


Ordered, that the demurrer to the replication be overruled, and 
that the defendant do answer over to the said indictment. 


A plea of Not Guilty being entered, the case went to a jury. Ver- 
“dict Vot Guilty. 
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Remarks on the above case, by P. McGroarty. 


Tue novel question presented in the case of Mount, reported above, 
was necessarily disposed of without allowing to the Court and counsel 
full time to examine the authorities, and to weigh all the arguments; 
indeed the decision was one almost of necessity; for the Court of Com- 
mon Pleas, being of inferior jurisdiction, could hardly assume the res- 
ponsibility of turning loose upon the community a band of convicted 
felons, while a single shadow of doubt remained as to the correctness 
of such a course. If our Court erred they erred on the side of pru- 
dence. A writ of error has been taken which will bring the matter 
under the revision of the Supreme Court, when the question will be 
definitively settled; while, had the decision of the Common Pleas been 
other than it is, there would have been no way of bringing the ques- 
tion before the Supreme Court. The object of this article is to ex- 
amine whether the Court is supported in its positions, (as they are re- 
ported,) by the authorities. 

The first ground taken by the Court is, that the verdict at the for- 
mer trial is a nullity, because it is impossible to proceed to judgment; 
that since the indictment upon which the verdict was founded, is lost, 
the verdict must fall, the Court having nothing upon which to prede- 
cate the sentence; that in consequence of the wording of the verdict, 
“guilty as indicted,” or “guilty on the first or second count,” it is im- 
possible for the Court to say of what crime the prisoner has been con- 
victed, without having the indictment before them; and consequently 
they can not apportion or determine the punishment. For these rea- 
sons they say the verdict ought to be set aside. A distinction is made 
between granting a new trial and setting aside the former verdict, for 
in all these cases a nolle prosequi was entered on the lost indictments, 
and the defendants were indicted and arraigned anew, so that the 
Court did in effect nullify its whole previous action in relation to all 
who were convicted at that Term. This brings up an cxceedingly 
grave question, whether a Court can ina criminal case, after verdict, 
when there has been no irregularity in the proceedings, no error in 
the charge, no defect in the verdict itself, no new evidence discovered, 
go back upon its path and set aside, nullify all its acts in the case. 
Never before in the whole history of Courts of justice under the Com- 
mon Law, as far as the writer knows, has such a jurisdiction been ex- 
ercised or claimed; and fortunately for the citizen they have no such 
power; for otherwise our lives and liberties would be at the mercy of 
the judges. If our Court could set aside the verdict in this case, what 
is to prevent them from doing it where the prisoner was acquitted? 
The reasoning will apply as well to the one case as to the other. If, 
because an indictment is lost or mislaid the Court can make a nullity 
of every thing that has been done in the case, from the finding of the 
indictment, it is in the power of a malicious prosecutor, or a faithless 
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Clerk, to harrass any of us with trial upon trial for the same offence. 
The verdict of a jury, which we have been taught to regard as the 
sheet anchor of our liberties, the verdict for which Magna Charta was 
forced from an unwilling tyrant, the verdict for which the American 
Revolution was accomplished, is of no avail to protect the citizen; and 
our forefathers fought for a shadow not a substance, if courts can set 
it aside whenever it appears to them expedient so to do. Tyranny 
and absolute power would never desire a surer nor a safer engine of 
oppression, than this discretionary power over a verdict in a court. 
Had Jeffries discovered this easy way of securing a verdict (for it 
may easily be made a means to secure a verdict) by the regular 
forms of law, much of the odium that now attaches to his name would 
have been avoided, for how could he help it, if an indictment or offi- 
cial information was lost or stolen. His master might have died upon 
the throne, and himself peaceably in his bed, had this been the Com- 
mon Law of England. 

But say our Court this verdict is a nullity, and why? Because the 
indictment upon which it is predicated is lost. | Logicians, we fear, 
would meet this with “non sequitur.” It is true that judgment can not 
be given without the indictment, but the verdict is still a verdict, it 
was received by the Court as a verdict; so long as the indictment was 
accessible it was a verdict; and the loss of the indictment cannot make 
it no verdict. Even the Common Law can not make something, 
nothing. Had the indictment been bad, then would the verdict be a 
nullity; because it never was averdict; but it is little less than absurd 
to say that the loss of an indictment which was in itself good and suffi- 
cient, can produce the same result. The verdict of a jury upon a suf- 
ficient indictment must be taken as true, and the constitution provides 
that such verdict can be reviewed only according to the forms of the 
Common Law. Now the Common Law grants new trials only when 
there is reason to believe that the verdict should be other than it is, 
Such a state of facts is not pretended to have existed in any of these 
cases. but something must be done and what is it? The cause of 
the difficulty indicates the course to be pursued. Judgment can not 
be given; then the judgment must be arrested. The grounds for ar- 
rest of judgment are errors apparent on the face of the record: here 
is a glaring error for the record shows no indictment. The case is 
thus brought within the very letter of the law. 

If the reasoning of our court be supported, it will apply as well after 
as before sentence. The verdict say they, can not exist without the 
indictment; if the one be lost, the other isa nullity. If then, after 
sentence, the indictment be lost and the record destroyed, or if the in- 
dictment be lost before a record has been made, the sentence must be 
a nullity too, and if the reasoning be correct and the law be as our 
court has ruled, the convict must be brought back and be tried over 
again on a new indictment. Had this view of the case been present- 
ed to the court, the length to which their doctrine might be legiti- 
mately carried would doubtless have startled them; but it was not, and 
the court themselves did not look so far. There were several con- 
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victions for petty larceny upon which sentences were pronounced, and 
the convicts are now undergoing their punishment, when the verdict 
is, say our court, a nullitys 

The constitutional question involved in this case is one of the most 
interesting that has ever come under the consideration of our courts: 
What is the extent of the guaranty of personal liberty? What is the 
meaning of the clause in the Constitution of the United States, which 
says, “Nor shall any person be subject for the same offence to be twice 
put in jeopardy of life or limb;” and of that other in the Ohio Con- 
stitution, ‘nor shall he be twice put in jeopardy for the same offence?” 
These two provisions though somewhat differently expressed are iden- 
tical in meaning, for, as the Supreme Court of New York say, in the 
People v. Goodwin, (18 John 187) the expression “jeopardy of limb” 
refers to those crimes which in ancient times were punished by dis- 
memberment; it is used in reference to the nature of the offence, and 
not to designate the punishment.” This then being taken as admitted, 
we come to the question, what does this word “jeopardy,” as used in 
the Constitution, mean? On this subject we have several decisions, 
I will first consider the case of Hurly v. The State, 6 Ohio 399. In 
this case the jury found the prisoner guilty on one count of the in- 
dictment, but could not agree on the others, the court decided that a 
verdict must be taken as a whole thing, and that a return by the jury 
of a verdict which does not pass positively on the whole indictment 1s 
in fact noindictment at all, and that when a jury can not agree upon 
a verdict they may be dismissed and the case continued; a decision in 
accordance with the general current of the authorities on both sides 
of the Atlantic, but it leaves the question of jeopardy still open since 
it only decides that a man is not in jeopardy in the meaning of the 
Constitution before a verdict, but does not say when he is. The case 
of the United States v. Gibert, 2 Sumner 19, instead of clashing with 
fully sustains our Court upon this point, for among the various ques- 
tions mooted and settled in that case was this very one. This is the 
only point at all bearing upon the case under review, decided by our 
Supreme Court, and I am at a loss to perceive how the Court of Com- 
mon Pleas could from it derive the authority which it seems to claim; 
aright, namely, in the Court to sct aside a verdict and a precedent for 
overruling a plea of autrefoits convict. Had our Supreme Court gone 
so far, it would have stood alone against the judiciary of most of the 
States as well as against the Supreme Court of the United States. 

In the People » Goodwin, 18 Johns 187, the same point is made, 
the jury could not agree, and the court after a reasonable time dis- 
charged them and continued the case. “The prisoner was not in 
jeopardy,” say the court, “for he had not been tried; to render the tri- 
al complete and perfect, there should have been a verdict either for 
or against him. In a legal sense, therefore, a defendant is not once 
put in jeopardy, until the verdict of the jury is rendered either for or 
against him; and if for or against him he can never be drawn in ques- 
dion again for the same offence.” Here then is the definition of jeopar- 
dy, the same afterwards adopted by the Supreme Court of the United 
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States, in the case of Perez. 9, Wheat. 579, and one by which as | 
conceive our courts are bound. But if they are to be permitted to 
say we have set aside the verdict, and therefore the prisoner is out of 
jeopardy, what, as has been already remarked, is to prevent a vindic- 
tive judge from setting aside the verdict in order that a conviction for 
another and a higher offence may be procured? What avails to the 
citizen a constitution which purports to be the guardian of his rights 
and liberties but really turns him over to the discretion of a judge? 

But is it true that setting aside the verdict, supposing the Court to 
have that power, has the effect claimed for it by our Court? Was 
not the defendant once in jeopardy? Nay, in the ordinary course of 
things, was it not certain that the defendant had forfeited his life or 
liberty as the case might be, after_a verdict of guilty had been pro- 
nounced against him? And setting aside the verdict, cannot set aside 
the fact that he had once been in jeopardy. ‘True he would no longer 
be in danger from that particular verdict, but he had once been in 
jeopardy for the same identical crime, and the constitution will not 
permit him to be again putin jeopardy. “For” says Justice Story, 
(U.S. v. Gibert, 2 Sumner 19,) “the meaning of this clause I take to 
be simply this, that no man shall be twice tried for the same offence.” 
The effect of setting aside the verdict then would be, not to set aside 
the jeopardy and thereby lay a foundation for a new trial, but to let 
the convict go free. Otherwise you might as well say that one who 
had been acquitted was never in jeopardy at all, as he could never be 
punished on the verdict and might therefore be tried again, for the 
same offence, or that one who had served out his term of punishment 
might be again indicted and convicted since all danger from the for- 
mer verdict was “set aside” by his having undergone the punishment, 
a proposition that would shock the common sense of every man. 

But, say our Court of Common Pleas, we are well satisfied that the 
decision in Sumner relates only to capital cases, and the rule as to 
new trials is limited also to them; now what there is in the case of 
Gibert to satisfy the Court of this I confess I cannot see. The Court 
is settling a grave constitutional question, and the main points for their 
consideration are, what does the constitution mean when it says no man 
shall be twice put in jeopardy? And what is this jeopardy? The 
Court settle these questions by deciding, first, that the meaning of the 
clause is that no man shall be twice tried for the same offence; and 
secondly, that jeopardy in the constitutional meaning attaches upon 
the rendition of a verdict, which verdict can not be set aside. And 
this decision is confined to capital cases only because a capital case was 
then before them. But let any man read the opinion of the Court 
with an eye to the reasoning, and he will find that it is equally strong 
in case of a felony to which a less punishment than death is attached. 
If the words “jeopardy of limb,” mean any thing, they must be taken 
as describing all cases in which a man incurs the danger of a punish- 
ment less than loss of life. But in the Constitution of Ohio, we have 
no such clause, the words are “nor shall he be twice put in jeopardy for 
the same offence,” than which nothing can be broader, nothing more 
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comprehensive. If the constitution had specified every act forbidden 
by the municipal law under a penalty, it would have said no more 
than it does now. If our Court acknowledges the authority of the 
case of the United States v. Gibert, in a capital case, the reasoning 
must inevitably establish that in every criminal case in Ohio, the ver- 
dict of a jury is final and irreversible. 

In support of the above opinion I would also quote The Common- 
wealth v. Cook, 6 Serg. & R. 577; Story’s Commentaries on the Con- 
stitution 659; and 4 Black. Com. 336. 

There is a curious case reported in 2 Chandler’s American Criminal 
Trials; the case of Hauer and others, in which a jurisdiction somewhat 
similar to that claimed by our Court in this case, was exercised. It 
was a trial for murder in Pennsylvania, and one of the defendants while 
upon his trial, after part of the case had gone to the jury, requested to 
see the judges in his cell. The judges went to him, and he then con- 
fessed that he was guilty as accessory before the fact, but denied being 
the principal. The Judges came into Court and directed the jury to 
be discharged, and a new indictment to be framed to suit the confes- 
sion. The prisoner was tried and convicted. 

Comment on this case is useless since it will strike every person as a 
monstrous violation of law and decency, and yet if the Court has pow- 
er to set aside the verdict of the jury, and to allow a‘new trial, who 
shall say it has not power to dismiss the jury during the trial and order 
a new indictment? 

Since the above was written I have seen in the newspapers an ac- 
count of the trial of the crew of the Saladin for piracy. The jury 
there disagreed as to two of them. A new jury was empannelled im- 
mediately, which was instructed by the Court at the suggestion of the 
Attorney General, to acquit them without hearing evidence. This 
was at Halifax, Nova Scotia. 


Selections from 2 Howard’s Supreme Court (U.S.) Reports. 


Appeal Bond.—Where there are many parties in a case below, it is 
not necessary for them all to join in the appeal bond. _ Itis sufficient 
if they all appeal, and the bond be approved by the court. Brockett 
v. Brockett, 238. 


Bankruptcy—Under the late Bankrupt act of the United States, 
the existence ofa fiduciary debt, contracted before the passage of the 
act, constitutes no objection to the discharge of the debtor from other 


debts. Chapman v. Forsyth and Limerick, 202. 


Bills of Exchange and Promissory notes——By the general law-mer- 


_ chant, no protest is required to be made upon the dishonor of any 
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promissory note; but it is exclusively confined to foreign bills of ex- 
change. Burke v. McKay, 66. 

Neither is it a necessary part of the official duty ofa notary to give 
notice to an endorser of the.dishonor of a promissory note. /bid. 

But a state law or general usage may overrule the general law- 
merchant in these respects. Jbid. 

Where a protest is necessary, it is not indispensable that it should 
be made by a person who is in fact a notary. bid. 


Chancery.—A writ of error is not the appropriate mode of bringing 
up for review a decree in chancery. It should be brought up by an 
appeal. McCollum v. Eager, 61. 

An appeal will lie only from a final decree; and not from one dis- 
solving an injunction, where the bill itselfis not dismissed. bid. 

Although by the general law, as well as the local law of Louisiana, 
a will must be proved before a title can be set up under it, yet a court 
of equity can so far exercise jurisdiction as to compel defendants to 
answer touching a will alleged to be spoliated. And it is a matter 
for grave consideration, whether it cannot go further and set up the 
lost will. Gaines et ux v. Chew et al. 619. 


Christian Religion.—The exclusion of all ecclesiastics from holding 
or exercising any station or duty in a college, or the limitation of the 
instruction to be given to the scholars to pure morality, are not so de- 
rogatory to the Christian religion as to make a devise void for the 
foundation of the college. Vidal v. Girard’s Exetutors, 127. 


Constitutional Law.—A citizen of one state has a right to sue upon 
the sheriff’s bond of another state, and to use the name of the governor 
for the purpose, although the parties to the bond are the sheriff and 
governor, both citizens of the same state, provided the party for whose 
use the suit is brought is a citizen of a different state from the sheriff. 
McNutt v. Bland, 9. 

A marshal who receives bank-noies in satisfaction of an execution 
must account to the plaintiff in gold or silver; the Constitution of the 
United States recognising only gold and silveras a legal tender. Gwin 
v. Breedlove, 28. 

A citizen of one state can sue a corporation which has been created 
by, and transacts its business in another state, (the suit being brought 
in the latter state,) although some of the members of the corporation 
are not citizens of the state in which the suit is brought, and although 
the state itself may be a member of the corporation. Louisville, Cin- 
cinnati and Charleston Rail-road Company v. Letson, 497. 7 

A law of the state of Illinois, providing that a sale shall not be made 
of property levied on under an execution, unless it will bring two- 
thirds ofits valuation, according to the opinion of three householders, 
is unconstitutional and void. McCracken v. Hayward, 608. 


Devise.—Where it appears, from the context of a will, that a testa- 
tor intended to dispose of his whole estate, and to give his residuary 
legatee a substantial beneficial interest, such legatee will take real as 
VoL. I. 12 
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well as personal estate, although the word “devisee” be not used. 
Burwell v. Cawood, 560. 


Guarantee,—The strictness of the rule requiring notice between 
parties to a bill or note, is much relaxed in cases of collateral security 
or a guarantee in a separate contract; the omission of such strict no- 
tice does not imply injury as a matter of course. The guarantor must 
prove that he has suffered damage by the neglect to make the de- 
mand on the maker, and to give notice, and then he is discharged on- 
ly to the extent of the damage sustained. Rhett v. Poe, 457. 

Jurisdiction.—A sale ordered by a court in a case where it had not 
jurisdiction, must be considered as inadvertently done, or as an unau- 
thorised proceeding; and, in either branch of the alternative, as a nul- 
lity. Shriver’s Lessee v. Lynn, 43, 

But where the court has jurisdiction, the record must be received 
as conclusive of the rights adjudicated. Ibid. 

A citizen of one state can sue a corporation which has been created 
by, and transacts its business in, another state (the suit being brought 
in the latter age» although some of the members of the corporation 
are not citizens of the state in which the suit is brought, and although 
the state itself may be a member of the corporation. Louisville, Cin- 
cinnati and Charleston Rail-road Company v, Letson, 497. 


Limitations.—The courts in Kentucky having decided that an en- 
try was required to give title on a military warrant, this court decides 
that the legislative grant of Virginia to her officers and soldiers would 
not, of itself, prevent the statute of limitations of Kentucky from at- 


taching. Porterfield Ve Clark, 76. 


Negroes and Slaves,—An inhabitant of Washington county, in the 
District of Columbia, cannot purchase a slave in Alexandria connty, 
and carry him into Washington county for sale. Ifhe does, the slave 
will become entitled to his freedom. Rhodes v. Bell, 397. 


Partnership.—Although, by the general rule of law, every partner- 
ship is dissolved by the death of one of the partners, where the articles 
of co-partnership do not stipulate otherwise, yet either one may, by 
his will, provide for the continuance of the partnership after his death; 
and in making this provision he may bind his whole estate or only 
that portion of it already embarked in the partnership. Burwell v. 
Cawood et al. 560. 


Practice.—A court may strike out an order arresting a judgment, 
and may suffer the verdict to be amended within a reasonable time. 
Matheson’s Administrators v. Grant’s Administrators, 263. 

An action for money had and received will lie, when brought by 
lottery contractors, against a person who has caused a ticket to be 
gg nary drawn as a prize. Caitts v. Phalan and Morris, 376. 

Where the Circuit Court, by a rule, adopts the process pointed out 


by a state iaw, there must be no essential variance between them. 
Such a variance is a new rule, unknown to any act of Congress or 
the state law professedly adopted, McCracken v Haywood, 608. 
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A refusal to produce books and papers under a notice lays the foun- 
dation for the introduction of secondary evidence of their contents, 
but affords neither presumptive nor prima facie evidence of the fact 
sought to be proved by them. Hanson et al. v. Eustace’s Lessee, 653: 


Trust.—The corporation of the city of Philadelphia, having power 
under its charter to take real and personal estate by deed and by de- 
vise, can also take it in trust. Vidal v. Girard’s Executors, 127. 

Nor is there any positive objection, in point of law, to a corpora 
tion taking property upon trust not strictly within the scope of the di- 
rect purposes of its institution, but collateral tothem. Ibid. 

Express trusts are abolished in Louisiana by the law of that state, 
but that implied trust which is the creature of equity has not been ab- 
rogated. Gaines et ux. v. Chew et-al., 619. 


Writ of Error.—The distinction between writs of etror and appeals 
cannot be overthrown by an agreement of counsel in the court below, 
that all the evidence in the cause shall be introduced and considered 
as a statement of facts. Minor and wife v. Tillotson, 392. 





American Criminal Trials, by Peleg W. Chandler, vol 11. 


Wuen the first volume of this work appeared, the author stated, in 
his preface, that he regarded it as an experiment, upon the result of 
which would depend the question of prosecuting the design to other 
volumes. I then expressed the earnest hope that public patronage 
would induce him to go on; and I rejoice to find that he has been en- 
couraged to prepare a second volume. I have delayed this notice un- 
til I could read this volume through; and I now reiterate the hope that 
the work may still go on. I know of no subject more practically im- 
portant to legislators than criminal law; and of no subject more inter- 
esting to philanthropists and reformers than this department of juris- 
prudence. But I would recommend this book to general perusal on 
another ground—it has all the interest of romance, comliaed with that 
of solemn reality. We know that what is here recorded has actually 
transpired. We are carried back to the very sources of veracious 
history. We study human nature as it certainly has been, not as the 
imagination conceives itmight have been. Nor is this the only con- 
sideration in favor of the work. We have no regular criminal re- 
ports—no consecutive Newgate Calendar. Mr. Chandler has gath- 
ered up his materials, with immense labor, from the depositories of 
antiquaries. He has faithfully examined all the sources of informa- 
tion. He has redeemed from the past, what, but for him, would have 
been forever hidden to the common eye. And the question is, shall 
he be encouraged still to goon? Froma recent conversation with 
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him, I have reason to fear that so good an undertaking may fail for 
want of public encouragement. Should this happen, it must be be- 
cause the public have not looked into the thing. I can only speak 
to my professional brethren, But to them I say, let every one pro- 
cure a copy of this book; and if what I have said should meet any oth- 
er eye, let it be considered as an earnest exhortation to the same ef- 
fect. The book is not compiled for lawyers merely, but for all who 
feel an interest in the progress of their race.—Eb. 








Introduction to American Law, designed as a first book for students, by 
Trwotny Wa kER, late Professor of Law inthe Cincinnati College: 
Second edition, enlarged and amended. Cincinnati, published by U. 
P. James: Oct. 1844. 


Being at the same time the author of the above work, and the edi- 
tor of this Journal, it would not be proper in me to express an opin- 
ion upon the merits of my own production. For this reason I subjoin 
the opinions of other persons, more competent to judge in any case, 
and especially in this. The following letters were addressed to me 
with reference to the first edition: 


Puivavepuia, July 11, 1837. 


Dear Sir :—Allow me to return youmy warm thanks for the valuable present you 
have made me, of a copy of your learned, able and interesting “Introduction to Amer- 
ican Law.”’ If I have not before this made you my acknowledgments, itis because I 
wished before I wrote to you, to read the book through; which I have done with much 
satisfaction and improvement. I regret only that you have not suggested more amend- 
ments to the common law. It is the fault of Blackstone, whose suggestions have been 
all adopted, and more would have been, if he had only proposed them. A reformer 
should not be too timid. As to the book itself, I can only join in the opinion of Judge 
Story and others and in the approbation which they have given to it. It is time we 
should have a national system of laws, and your book will go far to produce that great 
object. I am respectfully, dear sir, yours, &c. PETER S. DU PONCEAU. 


Harvarp University, Cambridge, May 15, 1837. 


We have examined “The Introduction to American Law,” by Mr. Professor Walk- 
er, with as much care as we could, consistently with our avocations, since it first came 
toour hands. It appears to us to bea work prepared with great judgment and abili- 
ty, and contains the results ofsound and discriminating learning. As a general out- 
line of American Law, it is entitled to full public approbation; and cannot fail to be 
eminently useful to students in their first advances in professional knowledge. It 
supplies a want, which has been extensively felt, and is worthy the reputation of the 
distinguished author. JOSEPH STORY, Dane Professor of Law. 

SIMON GREENLEAF, Royal Professor of Law. 
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Cincinnati, Feb. 24, 1837. 


Dear Sir :—I thank you for the opportunity you have given me to peruse your man- 
uscript lectures, intended as introductory and elementary, to the study of the law. 
My time has not permitted me to examine more than a portion of the work. The di+ 
vision that relates to our peculiar constitutional duties, rights, and obligations, ap- 
pears to me happily arranged, and presenting a very clear and comprehensive view of 
the entire subject. Such a view as must greatly facilitate the efforts ofa student at 
the commencement of his studies, to comprehend its ramifications and interferences. 
The chapter upon domestic relations, also, meets my commendation, especially for 
the Ohio student, but generally for the country; as the statutory provisions upon these, 
in many of the States are not essentially variant. In my judgment, your book is par- 
ticularly valuable, in this, thatit commences at the earliest point of legal study, and 
introduces the reader tothe science, in a mode adapted to the comprehension of one, 
who is but beginning to study. Blackstone, Wooddeson, and Kent, are too much 
books for lawyers, valuable in every respect, still they have, as I have thought, begun 
too high up. Your work, if I do not misconceive its character, commences nearer the 
groundsill, and conducts the student, by an easy ascent, to the threshold of these 
standard works. Respectfully, Yours &c., C. HAMMOND. 


GaLuirouis, May 3, 1838. 


My Dear Sir:—I avail myself of this opportunity to acknowledge the receipt of 
your valuable treatise on the law published by you last year, a copy of which you was 
so kind astosendme. I do think you have done the Ohio Baran invaluable service 
by the publication of this book. It was a long time after it came to hand before I 
found leisure to take it up; and perhaps I cannot give you a more satisfactory assur- 
ance ofthe good opinion I entertain of it, than by a simple statement of the fact, that 
when I found time to take it up, I found no time to lay it aside, tillI had givenit a tho- 
rough perusal, I am, dearsir, sincerely, 

Your friend and obd’t servt. 
SAML. F. VINTON. 


With respect to the second edition, the publication of which is 
above announced, I take the liberty of saying that I have taken much 
pains to make it more useful than the first. The following short 
preface will show in what the alterations and additions consist. 


My original purpose in publishing this book is fully explained in the former preface, 
In the present edition, I have made such alterations and additions, as experience 
taught me to believe would increase the usefulness of the work. Upon some of the 
more important topics, I have given, in the notes, an abstract of the leading cases. 
Upon others, I have enlarged the text. In the department of Constitutional Law, I 
have availed myself of the new light derived from the Madison papers, I have added 
two lectures upon International Law. I have made the law of Procedure more intel- 
ligible, by annexing the most approved forms. And I have thrown into the Appendix 
the text of our fundamental law, together with a catalogue of the most impertant 
books. The first edition was received with far more favor than I had a right to expect, 
and I think I may venture to assure the Public, that the second is a decided improve- 
ment upon the first. 

Cincinnati, Oct. 1, 1844. T. WALKER. 


With all its faults, which others can see more readily than -I, this 
book is left to the just and candid consideration of the profession. 
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Cincinnati Bar.—I take the following list of members admitted to 
the Cincinnati Bar down to the year 1828, from the Western General 
Advertiser, of May 31st, 1844, It may be interesting hereafter as a 
matter of reference.—Ep, 


ORIGINAL LIST OF THE CINCINNATI BAR. 
Territory of the United States north-west of the river Ohio. 


IN THE GENERAL COURT.—ROLL OF COUNSELLORS. 


The persons whose names are hereunto subscribed, have been reg- 
ularly examined and admitted to the degree of counsellors at law, and 
have taken the oath of office as prescribed by law. 

ANIEL SYMMES, Clerk G, C. 

Oct. term, 1796.—Marietta: Return Jonathan Meigs, Paul Fear- 
ing, A. St. Clair, jun., Daniel Symmes, Jacob Burnet, Wm. McMillan, 
Matthew Burkert. 

March term, 1798.—Cincinnati: Thomas Goudy, John T. Wells, 
George W. Burnet, John Simonson. 

March term, 1799.—James Brown, Ezra T. Freeman, Solomon 
Sibley, David Putnam, Edwin Putnam. 

Oct. term, 1800.—Marietta: John 8, Edwards, George Tod, Sam- 
uel Huntingdon, Calvin Pease. 

March term, 1801.—Cincinnati: L. Kerr, Elijah Brush, Thomas 
Scott. 

Noy. term, 1801.—Marietta: Noah Lindsey, Levin Belt, Charles 
William Byrd, Wm. Corry, Richard Southgate, Aaron Goforth, Isaac 
G. Burnet, John H. Armstrong. 

Nov. term, 1807. Alexander A. Meeks. 

Sept. term, 1809. David Wade, Thomas Freeman. 

March 11, 1811. John Johnston. 

Aug,31. R. W. Waring. 

Sept. 3. Nath. G. M. Senter. 

Sept. 10, 1811. Amaziah Bray. 

July 22,1812. Seth M. Longworth. 

May 19, 1813. John Laurence, J. Cleves Short. 

June 1,1813. Richard Collins. 

Nov. 1813. James W. Gazlay. 

June, 1815. Joseph. 8S. Benham. 

June 4, 1816. N. P. Handley. 

June 16, 1816. David Shepherd, Nathan Guilford, Bellamy Sto- 
rer, Thomas Clark. 

Aug. 18,1817. J. Wm. Routh. 

June 8, 1818. James B. Ray. 

June 15, 1818. Elisha Hotchkiss. 

Aug. 13, 1818. George H. Dunn. 

Dec. 1, 1818. N. G. Pendleton. 

Dec. 16, 1819. R. J. Wheatley. 
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June 17. 1820. Samuel Q. Richardson, Robert C Parker. 

Sept, 1820. William Greene. 

Jan. 13, 1821. Elijah Hayward, Samuel Findley. 

June, 1821. Dan. Stone, jun. 

Feb. 18, 1822. Ira Randolph Lewis. 

April 3, 1822. Samuel Lewis, Elmor W. Williams, 

June 30, 1822. John G. Worthington, Amos Evans, Edward L. 
Drake. 

Sept. 24, 1822. Wm. Pugh, Gilman Merrill. 

Jan. 29, 1823. Isaiah Wing. E. 8. Haines, Dan’] Van Maire, jr. 

June 10, 1823. Jesse Kimball, J. Brooks, Wm. R. Morris, Wm. 
Wright Southgate, 

Sept. 15, 1823. Charles Fox. — 

June 25,1824. Benj. F. Powers, James English, T. Hammond, J. 
S. Lytle, M. Brooks, John Henderson. 

Oct. 1824. A. St. Clair. 

Nov. 4, 1824. J. Madeira. 

May 25, 1825. John H. James, Vachel Worthington. 

Aug. 17, 1825. Robert S. Finley. 

May, 1826. Edward W. Davies, H. E. Spencer, Joseph Graham. 

May 26, 1827. Joseph C. Clopper, John W. Van Cleve, Henry 
Hathaway, jr., Dan’! Peck. 

June 1, 1827. Charles H. Simms, Morgan Neville, John Pearson. 

Aug. 13, 1827. William V. Peck. 

May 17, 1828. William J. Reese, Orramel A. Fitch, Lemuel T. 
Lloyd, Benj. Ames. 

May 29, 1828. Alexander Duncan, J. R. Young, Harvey Hall. 


Citizenship—Naturalization.—Judge King, of the Court of Common 
Pleas, at Philadelphia, has decided that by the naturalization of a man, 
all of his minor children residing in the United States are ipso facto 
made citizens, and entitled to vote when of age.—Judge King based 
this decision on the Act of Congress of the 14th April, 1802, and on 
a decision of the Supreme Court of the U. States, in Cranch’s Re- 
ports, where it is expressly laid down that “the children of persons 
duly naturalized shall, if dwelling in the United States, be considered 
as citizens of the United States.” This decision is in accordance with 
the opinion given by Reverdy Johnson, Esq. of Baltimore, and Judge 
Marshall, of Frederick. 


The Private Mail Case decided—Judge Randall, of the United 
States District Court, delivered his opinion in the case of James W. 
Hale, against whom a verdict was rendered a short time since for for- 
ty penalties of $50 each, for carrying letters out of the regular mail 
on a post route for profit. Judge Randall reviewed the whole case, 
and decided that Mr. Hale was liable for the penalties under the act 
of Congress, and ordered judgment to be entered against him and in 
favor of the United States, for the sum of $2,000. It is understood 
that this case will be taken up to the Supreme Court of the United 
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States for revision, as there seems to be a difference of opinion among 
the District Judges of Massachusetts, this State, and Maryland, as to 
the application of the Post Office laws to the Private Mail Companies. 


Injunction.—The following decision was recently made by the vice 
Chancellor of New York, in the case of 

Barnum v. Randall.—-In July last, a bill was filed by Mr. Bar- 
num, of the American Museum, for an injunction to restrain Randall, 
the Giant, and his wife, from exhibiting, except for the benefit of 
Mr. Barnum, &c. The injunction was granted. There was a writ 
of ne exeat (prohibiting Randall from leaving the city) also granted, 
but which was subsequently discharged. Randall and his wife have 
since been to Philadelphia. Motion was made yesterday by Mr. 
Price, Counsel for Randall, that the injunction be dissolved. Mr. P. 
cited the case of Hamblin v. Dinneford, and the cases there cited, to 
show that a contract for mere personal service cannot be enforced in 
this way; that there was aremedy at law. Mr. P. also cited the case 
of Revivonello, 2 Edward’s Chancery Reports, which was a breach 
of contract for not singing at the Italian Opera House. Mr. P. con- 
tended that the injunction should be dissolved. The motion was 
opposed by Mr. Niles, solicitor of the complainant, who contended that 
there was no analogy between the cases—the one being for personal 
services, and the other a mere exhibition, the same as exhibiting a 
piece of statuary or apicture. Mr. Niles also moved for an attach- 
ment against Randall for violating the injunction by exhibiting at 
Philadelphia, and also against his solicitor, Mr. Watson, for drawing 
up the contract between Randall and third parties, by which he was 
enabled to exhibit, &c. The vice Chancellor, in his decision, remark- 
ed that under the decision of Hamblin v. Dinneford, he should dissolve 
the injunction—that contracts for mere personal services afford a 
remedy at law, and cannot be enforced by injunction. As to the ap- 
plication for attachment against Randall and the solicitor for violation 
of the injunction, he would take the papers and make up his mind. 


Seduction. —Ford, who recently shot the seducer of his daughter, at 
St. Louis, has been acquitted by the jury, after being out five minutes. 
The newspapers call it a righteous verdict; and so they will continue 
to do, until seduction shall every where be made a penitentiary of- 
fence, as it is in Michigan. 





